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FEDERAL  ACQUISITION  IMPROVEMENT  ACT 

OF  1993 


TUESDAY,  MAY  25,  1993 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

OF  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2154,  Raybum  House  Office  Building,  Hon.  Glenn  English  (acting 
chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Glenn  English,  Al  McCandless,  and 
William  F.  dinger,  Jr. 

Also  present:  Robert  J.  Kurz,  deputy  staff  director;  Charles  C. 
Wheeler  HI,  chief  investigator;  Robin  Y.  Jackson,  associate  counsel; 
Frances  C.  Terrell,  staff  assistant;  Matthew  R.  Fletcher,  minority 
staff  director;  and  Ellen  B.  Brown,  minority  procurement  counsel. 

OPENING  STATEMENT  OF  ACTING  CHAIRMAN  ENGLISH 

Mr.  English.  The  hearing  will  come  to  order. 

I  want  to  welcome  everyone  to  the  subcommittee  hearing  on  H.R. 
2238,  the  Federal  Acquisition  Improvement  Act  of  1993,  which  was 
introduced  yesterday  hy  Chairman  Conyers  and  cosponsored  by  the 
Armed  Services  Committee  Chairman,  Chairman  Dellums. 

This  bill  is  based  on  H.R.  3161,  the  Federal  Property  and  Admin- 
istrative Services  Authorization  Act  of  1992,  which  was  passed  by 
the  House  late  in  the  102d  Congress.  Its  provisions  reflect  long 
months  of  debate  and  compromise  by  the  Government  Operations 
and  Armed  Services  Committees,  together  with  industry,  the  execu- 
tive branch,  and  other  participants  of  the  Federal  procurement 
process. 

Timely  enactment  of  this  legislation  would  provide  real  and  im- 
mediate improvements  by  encouraging  commercial  product  acquisi- 
tion; enhancing  competition  and  reducing  paperwork;  strengthen- 
ing the  bid  protest  process;  streamlining  and  simplifying  thousands 
of  small  purchases;  and  reserving  almost  $3  billion  of  additional 
government  business  for  small  firms. 

I  want  to  say  also  that  Chairman  Conyers  has  a  statement,  and 
I  would  ask  unanimous  consent  at  this  time  to  enter  his  entire 
written  statement  and  make  it  a  part  of  the  record. 

[The  prepared  statement  of  Mr.  Conyers,  and  the  bill  H.R.  2238 
follow:] 
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OPEMIlia   STATBKBMT 

OP  TKB 

HOHOKABLB  JOHH  COHYERS,  Jit. 

CHAIRMIUI 

COMMITTBE   OH  OOVERlOfEMT  0PERATI0H8 

SDBCOmaTTBB  OH  LBGISLATIOH  AHD  HATZOHAL   SBCURZTY 

OH 
THB   •*PBDBUa.  ACQUI8ITI0H   UCPROVBMEHT  ACT   OP   1993** 

MAT   25,    1993 

Good  norning  ladies  and  gentleman,  and  welcone  to  the 
Subconunittee  hearing  on  the  "Federal  Acquisition  Improvement  Act 
of  1993",  which  I  eun  sponsoring  with  Chairman  Dellums  of  the 
Committee  on  Armed  Services. 


This  bill  is  based  on  H.R.  3161  (the  "Federal  Property  and 
Administrative  Services  Authorization  Act  of  1992")  which  was 
passed  by  the  House  late  in  the  102nd  Congress.   Its  provisions 
reflect  long  months  of  debate  and  compromise  by  the  Government 
Operations  and  Armed  Services  Committees  together  with  industry, 
the  Executive  Branch,  and  other  participants  in  the  Federal 
procurement  process.   Timely  enactment  of  this  legislation  would 
provide  real  and  immediate  improvements  by  (1)  encouraging 
commercial  product  acquisition;  (2)  enhancing  competition  and 
reducing  paperwork;  (3)  strengthening  the  bid  protest  process; 
(4)  streamlining  and  simplifying  thousands  of  small  purchases; 
and  (5)  reserving  almost  $3  billion  of  additional  government 
business  for  small  firms. 

Consideration  of  this  bill  is  an  important  first  step  in  a 
comprehensive  procurement  reform  program  that  Chairman  Dellums 


2 
and  I  plan  to  undertake  this  Congress.   Clearly,  additional  work 
will  be  needed  to  address  issues  raised  by  the  Defense 
Department's  Section  800  panel,  the  Administration's  National 
Performance  Review,  and  the  wealth  of  oversight  work  performed  by 
committees  in  both  chambers  of  Congress.   I  am  confident  that  a 
thorough  and  balanced  approach  to  reform  will  allow  us  to  make 
improvements  without  neglecting  principles  which  have  served  the 
taxpayers  well.   The  challenge,  in  my  view,  is  to  simplify  the 
process  without  abandoning  provisions  that  ensure  fairness, 
competition,  and  integrity. 

As  the  Chair  of  this  Committee,  I  have  become  all  too 
familiar  with  the  many  problems  that  plague  the  Federal 
procurement  process.   For  example,  the  Federal  Government  has  a 
common  practice  of  buying  expensive,  specially-designed  products 
when  off-the-shelf,  commercial  products  would  do  the  job  just  as 
well.   In  this  era  of  fiscal  restraint,  the  Federal  Government 
must  stop  "reinventing  the  wheel"  and  learn  to  depend  on  the  wide 
array  of  products  and  services  sold  to  the  general  public  on  a 
routine  basis  by  thousands  of  innovative  companies. 

In  addition  to  encouraging  Federal  agencies  to  buy 
commercial  products,  the  bill  will  ensure  that  offerors  have  a 
clear  understanding  of  the  factors  used  by  the  Government  to 
select  awardees,  and  will  make  certain  that  price  is  always  a 
factor  as  the  government  determines  which  company  offers  the 
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"best  value."   The  bill  also  will  significantly  reduce  the 
paperwork  burden  on  industry  by  raising  the  threshold  for 
obtaining  cost  or  pricing  data  from  $100,000  to  $500,000,  and  by 
prohibiting  the  collection  of  such  data  when  adequate  price 
competition  exists. 

The  legislation  also  proposes  to  increase  the  small  purchase 
threshold  from  $25,000  to  $50,000.   This  is  a  controversial 
change,  but  I  believe,  if  implemented  effectively,  it  will 
greatly  simplify  and  streamline  the  procurement  process  for 
thousands  of  small  purchases,  and  will  substantially  increase  the 
number  and  dollar  value  of  Federal  procurements  that  are  reserved 
for  small  businesses.   I  intend  to  work  closely  with  the  small 
business  community  to  ensure  that  the  final  bill,  in  fact, 
accomplishes  this  important  goal. 

The  bill  further  provides  for  a  small  purchase  threshold 
increase  to  $100,000  once  an  agency  establishes  and  implements  a 
system  by  which  solicitations  can  be  made  through  the  use  of  an 
electronic  data  interchange  system  (EDI) .   EDI  is  intended  to 
provide  prospective  offerors,  especially  small  businesses  and 
small  businesses  owned  and  controlled  by  socially  and 
economically  disadvantaged  persons,  with  improved  access  to 
information  regarding  small  purchase  procurement  opportunities. 
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The  bill  authorizes  the  Administrator  of  Federal  Procurement 
Policy  to  conduct  up  to  six  test  programs  to  identify  alternative 
and  innovative  procurement  procedures.   The  tests,  which  will  be 
closely  monitored  by  GAO  for  the  Congress,  must  be  conducted  in 
accordance  with  detailed  test  plans  which  will  be  reviewed  by 
Congress  and  published  in  the  Federal  Register  for  public 
comment.   Each  test  must  also  comply  with  certain  limitations 
related  to,  among  other  things,  duration  and  contract  dollar 
value. 

Finally,  the  bill  replaces  the  current  permanent 
authorization  for  GSA,  and  will  put  the  agency  on  a  normal, 
cyclical  authorization  cycle.   Over  the  past  several  years,  the 
Committee  on  Government  Operations  has  become  too  familiar  with 
the  management  problems  that  plague  GSA,  which  has  an  annual 
budget  in  excess  of  $10  billion.   A  recurring  authorization  will 
provide  the  cognizant  Congressional  oversight  committees  with  the 
opportunity  to  more  closely  monitor  the  agency's  efforts  to 
address  its  many  problems. 

I  believe  that  the  time  has  come  to  simplify  the  Federal 
procurement  process  for  the  benefit  of  Federal  agencies  and 
businesses  alike.   This  bill  represents  the  first  step  in  that 
process.   I  look  forward  to  working  with  Chairman  Dellums  and 
others  in  the  months  ahead  on  more  comprehensive  reforms. 
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focusing  particularly  on  enhzmcing  the  government's  use  of 
commercial  products. 

Today  we  will  hear  testimony  from  representatives  of  GAO, 
GSA,  the  SBA,  and  the  Office  of  Federal  Procurement  Policy,  as 
well  as  industry  representatives. 
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103d  congress 
1st  Session 


H.  R.  2238 


To  amend  laws  relating  to  Federal  procurement,  to  authorize  functions  a 
activities  under  the  Federal  Property  and  Administrative  Services  A 
of  1949,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

RlAY  24,  1993 
Mr.  CONYERS  (for  himself  and  Mr.  Dellums)  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  Government  Operations 
and  Armed  Servnces 


A  BILL 

To  amend  laws  relating  to  Federal  procurement,  to  authorize 
functions  and  activities  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  and  for  other 
purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Federal  Acquisition 

5  Improvement  Act  of  1993". 
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2 

1  TITLE  I— ENHANCEMENT  OF 

2  COMPETITION  IN  CONTRACTING 

3  Subtitle  A — ^Acquisition  of 

4  Commercial  Items 

5  SEC.  111.  PREFERENCE  FOR  ACQUISITION  OF  COMMERCIAL 

6  ITEMS. 

7  Section  16  of  the  Office  of  Federal  Procurement  Pol- 

8  icy  Act  (41  U.S.C.  414)  is  amended  by  redesignating  para- 

9  graphs  (2),  (3),  and  (4)  in  order  as  paragraphs  (3),  (4), 

10  and  (5),  respectively,  and  by  inserting  after  paragraph  (1) 

1 1  the  following  new  paragraph: 

12  "(2)  implement  a  preference  for  the  acquisition 

13  of  commercial  items  by — 

14  "(A)  whenever  practicable,  stating  speci- 

15  fications  in  solicitation  for  bids  and  proposals  in 

16  terms  such  that  bidders  and  offerors  are  en- 

17  abled  and  encouraged  to  offer  to  supply  com- 

18  mercial  items  in  response  to  agency  solicita- 

19  tions; 

20  "(B)  reducing  impediments  to  the  acquisi- 

21  tion  of  commercial  items  in  agency  procurement 

22  policies,  practices,  and  procedures  not  required 

23  by  law;  and 

24  "(C)  requiring  training  of  appropriate  per- 

25  sonnel  in  the  acquisition  ofcommercial  items;". 

•HR  ttM  IH 
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1  SEC.  112.  ACQUISITION  OF  COMMERCIAL  ITEMS. 

2  Section  28  of  the  Office  of  Federal  Procurement  Pol- 

3  icy  Act  (41  U.S.C.  424)  is  amended  to  read  as  follows: 

4  "SEC.  28.  ACQUISITION  OF  COMMERCIAL  ITEMS. 

5  "(a)  Mario^t  Research. — Before  soliciting  bids  or 

6  proposals  for  a  contract  for  property  or  services,  an  execu- 

7  tive  agency  shall  conduct  market  research,  appropriate  to 

8  the  circumstances,  to  determine  whether  the  needs  of  the 

9  agency  can  be  met  by  the  acquisition  of  commercial  items. 

10  "(b)  Advocate  for  Acquisition  of  Commercial 

1 1  Items. — 

12  "(1)  Establishment. — There  is  established  in 

13  the  Office  of  Federal  Procurement  Policy  the  posi- 

14  tion  of  Advocate  for  the  Acquisition  of  Commercial 

15  Items  (hereinafter  in  this  subsection  referred  to  as 

16  the  'Advocate'). 

17  "(2)  Functions. — The  Advocate  shall — 

18  "(A)     monitor    compliance    by    executive 

19  agencies  with  the  preference  required  under  sec- 

20  tion    16(2)   for  the   acquisition   of  commercial 

21  items; 

22  "(B)  make  recommendations  and  proposals 

23  to  the  Administrator  regarding  the  reform  of 

24  procurement  statutes  and  regulations  to  imple- 

25  ment  that  preference;  and 

•HR  2238  m^         <-    r 


10 


1  "(C)  report  to  the  Administrator  on  the 

2  prospective  effect  of  proposed  statutes  and  reg- 

3  Illations    on    the    acquisition    of    commercial 

4  items.". 

5  SEC.    113.    REGULATIONS    AND    SIMPLIFIED    FORM    CON- 

6  TRACTS. 

7  (a)  Revision  of  PAR. — Unless  otherwise  specifically 

8  provided  in  this  title,  not  later  than  180  days  after  the 

9  date  of  the  enactment  of  this  title,  the  Federal  Acquisition 

10  Regulation  issued  under  section  25(c)  of  the  Office  of  Fed- 

11  eral  Procurement  Policy  Act  (41  U.S.C.  421(c))  shall  be 

12  revised  to  implement  the  amendments  made  by  this  sub- 

13  title. 

14  (b)  Simplified  Uniform  Contract. — (1)(A)  The 

15  revision  of  the  Federal  Acquisition  Regulation  under  sub- 

16  section  (a)  shall  include  issuance  of  one  or  more  simplified 

17  uniform  contracts  for  the  acquisition  of  commercial  items 

18  by  Federal  agencies  and  shall  require  that  such  simplified 

19  uniform  contract  or  contracts  be  used  for  the  acquisition 

20  of  commercial  items  to  the  maximum  extent  practicable, 

21  The  uniform  contract  or  contracts  shall  include  only — 

22  (i)  those  contract  clauses  that  are  required  to 

23  implement  provisions  of  law  applicable  to  such  an 

24  acquisition; 


•HR  2238  IH         ■, 
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1  (ii)  those  contract  clauses  that  are  essential  for 

2  the  protection  of  the  Federal  Government's  interest 

3  in  such  an  acquisition;  and 

4  (iii)  those  contract  clauses  that  are  determined 

5  to  be  consistent  with  standard  commercial  practice 

6  and  appropriate  for  inclusion  in  such  contracts. 

7  (B)  In  addition  to  the  clauses  described  under  sub- 

8  paragraph  (A),  contracts  for  the  acquisition  of  commercial 

9  items  may  include  such  clauses  as  are  essential  for  the 

10  protection  of  the  Federal  Government's  interest  in — 

11  (i)  a  particular  contract,  as  determined  in  writ- 

12  ing  by  the  contracting  officer  for  such  contract;  or 

13  (ii)  a  class  of  contracts,  as  determined  by  the 

14  agency  head,  in  consultation  Avith  the  Administrator 

15  for  Federal  Procurement  Policy. 

16  (C)  Contracts  for  the  acquisition  of  commercial  items 

17  may  not  include  any  clause  other  than  those  clauses  au- 

18  thorized  under  subparagraph  (A)  or  (B). 

19  (2) (A)  Except  as  provided  in  subparagraph  (B),  a 

20  prime  contractor  under  a  Federal  agency  contract  for  the 

21  acquisition  of  commercial  items  may  only  be  required  to 

22  include  in  subcontracts  under  such  contract — 

23  (i)  those  contract  clauses  that  are  required  to 

24  implement  provisions  of  law  applicable  to  such  sub- 

25  contracts;  and 
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1  (ii)  those  contract  clauses  that  are  essential  for 

2  the  protection  of  the  Federal  Government's  interest 

3  in  such  subcontracts. 

4  (B)  In  addition  to  the  clauses  described  under  sub- 

5  paragraph  (A),  a  contractor  under  a  Federal  agency  eon- 

6  tract  for  the  acquisition  of  commercial  items  may  be  re- 

7  quired  to  include  in  a  subcontract  under  such  contract 

8  such  clauses  as  are  essential  for  the  protection  of  the  Fed- 

9  era!  Government's  interest  in — 

10  (i)  a  particular  subcontract,  as  determined  in 

11  writing  by  the  contracting  officer  for  such  contract; 

12  or 

13  (ii)  a  class  of  subcontracts,  as  determined  by 

14  the  agencry  head,  in  consultation  Avith  the  Adminis- 

15  trator  for  Federal  Procurement  Policy. 

16  (C)  A  Federal  agency  may  not  require  a  contractor 

17  for  the  acquisition  of  commercial  items  to  include  in  a  sub- 

18  contract  for  that  acquisition  any  clause  other  than  those 

19  clauses  authorized  under  subparagraph  (A)  or  (B). 

20  (3)  Notwithstanding  paragraphs  (1)  and  (2)  of  this 

21  subsection,  the  Department  of  Defense  may  use  uniform 

22  contract  clauses  developed  under  paragraphs  (2)  and  (3) 

23  of  section  824(b)  of  the  National  Defense  Authorization 

24  Act  for  Fiscal  Years  1990  and  1991   (10  U.S.C.  2325 

25  note;  Public  Law  101-189)  until  September  30,  1995. 
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1  (c)  Warranties. — The  Federal  Acquisition  Regula- 

2  tion  shall  require  that,  to  the  maximum  extent  practicable, 

3  Federal  agencies  take  advanteige  of  warranties  offered  by 

4  commercial  contractors  and  use  such  warranties  for  the 

5  repair  and  replacement  of  commercial  items. 

6  (d)  Market  Acceptance. — The  Federal  Acquisition 

7  Regulation  shall  direct  agencies  to  require,  where  appro- 

8  priate  and  in  accordance  with  criteria  prescribed  in  the 

9  regulations,  offerors  to  demonstrate  in  their  offers  that 

10  products  being  offered  have — 

11  (1)(A)  achieved  a  level  of  commercial  market 

12  acceptance  necessary  to  indicate  that  the  products 

13  are  suitable  for  the  agency^s  use;  or 

14  (B)  been  satisfactorily  supplied  under  current 

15  or  recent  contracts  for  the  same  or  similar  require- 

16  ments;  and 

17  (2)    otherwise    meet   the    product   description, 

18  specifications,   or  other  criteria  prescribed  by  the 

19  public  notice  and  solicitation. 

20  (e)  Past  Performance. — The  Federal  Acquisition 

21  Regulation  shall  provide  guidance  to  Federal  agencies  on 

22  the  use  of  past  performance  of  products  and  sources  as 

23  a  factor  in  award  decisions. 
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1  Subtitle  B — Miscellaneous 

2  SEC.  121.  TRUTH  IN  NEGOTIATIONS  ACT. 

3  (a)  Amendments. — Section  304(d)(4)  of  the  Federal 

4  Property  and  Administrative  Services  Act  of  1949   (41 

5  U.S.C.  254(d)(4))  is  amended  to  read  as  follows: 

6  "(4)  Authority  to  require  cost  or  pricing 

7  DATA. — ^When  cost  or  pricing  data  need  not  be  re- 
.8  ..       quired  to  be  submitted  pursuant  to  paragraph  (5), 

9  such  data  shall  not  be  required  to  be  submitted  un- 

10  less  the  head  of  the  agency  determines  that  such 

11  data  are  necessary  for  the  evaluation  by  the  agency 

12  of  the  reasonableness  of  the  price  of  the  contract  or 

13  subcontract.  In  any  case  in  which  the  head  of  the 

14  agency  requires  such  data  to  be  submitted  under 

15  this  paragi'aph,  the  head  of  the  agency  shall  docu- 

16  ment  in  ^vriting  the  reasons  for  such  requirement.". 

17  (b)  Requirement  for  Revised  Regulations. — 

18  Not  later  than  180  days  after  the  date  of  enactment  of 

19  this  Act,  the  Federal  Acquisition  Regulation  issued  under 

20  section  25(c)  of  the  Office  of  Federal  Procurement  Policy 

21  Act  (41  U.S.C.  421(c))  shall  be  revised  to  implement  sec- 

22  tion  304(d)(4)  of  the  Federal  Property  and  Administrative 

23  Services  Act  of  1949   (41   U.S.C.   254(d))   and  section 

24  2306a(b)  of  title  10,  United  States  Code,  as  amended  by 

25  subsection  (a)  and  section  302. 
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1  (c)  Provisions  To  Be  Included. — (1)  In  the  case 

2  of  contracts  other  than  cost-reimbursement  research  and 

3  development  contracts,  the  revised  regulations  promul- 

4  gated  under  subsection  (b)  shall  provide  that  cost  or  pric- 

5  ing  data  may  not  be  requested  from  a  contractor  when 

6  it  is  likely  that  circumstances  will  exist  in  which  an  excep- 

7  tion  to  the  requirement  to  provide  such  data  is  authorized 

8  by  section  304(d)(5)  of  the  Federal  Property  and  Adminis- 

9  trative  Services  Act  of  1949  (41  U.S.C.  254(d))  or  section 

10  2306a(b)  of  title  10,  United  States  Code,  unless  the  head 

11  of  the  agency  determines  in  writing  that  such  data  are 

12  necessary  for  the  evaluation  by  the  agency  of  the  reason- 

13  ableness  of  the  price  of  the  contract  or  subcontract. 

14  (2)  The  regulations  also  shall  provide  clear  standards 

15  for  determining  whether  the  exceptions  authorized  by  such 

16  sections  apply.  In  the  case  of  the  exception  provided  under 

17  section     304(d)(5)(A)(i)     of     such     Act     and     section 

18  2306a(b)(l)(A)  of  such  title  (relating  to  adequate  price 

19  competition),  the  regulations  shall  specify  the  criteria  that 

20  will  be  used  to  determine  whether  adequate  price  competi- 

21  tion  exists.  In  the  case  of  the  exception  provided  under 

22  section     304(d)(5)(A)(ii)     of    such     Act     and     section 

23  2306a(b)(l)(B)  of  such  title  (relating  to  established  cata- 

24  log  or  market  prices  of  commercial  items  sold  in  substan- 

25  tial  quantities  to  the  general  public),  the  regulations  shall 
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1  preclude  the  consideration  of  sales  to  the  government,  in- 

2  eluding  the  percentage  of  an  item's  overall  sales  that  are 

3  made  to  the  Government,  when  determining  whether  the 

4  item  has  been  sold  in  substantial  quantities  to  the  public. 

5  (3)  The  regulations  also  shall  establish  reasonable 

6  limitations  on  requests  for  sales  data  relating  to  commer- 

7  cial  items. 

8  SEC.  122.  DEFINrnONS. 

9  (a)  OFPP  Act.— Section  4  of  the  Office  of  Federal 

10  Procurement  Policy  Act  (41  U.S.C.  403)  is  amended  by — 

11  (1)   striking  "and"   at  the  end  of  paragraph 

12  (10); 

13  (2)  striking  the  period  at  the  end  of  paragraph 

14  (11)  and  inserting  ";  and";  and 

15  (3)  adding  at  the  end  the  following  new  para- 

16  graph: 

17  "(12)  the  term  'commercial  items'  means  items 

18  regularly  used  in  the  course  of  normal  business  oper- 

19  ations  for  other  than  Government  purposes,  that — 

20  "(A)  have  been  sold,  leased,  or  licensed  to 

21  the  general  public; 

22  "(B)  have  been  offered  for  sale,  lease,  or 

23  license  to  the  general  public; 

24  "(C)  are  not  yet  available  in  the  commer- 

25  cial  marketplace,  but  will  be  available  in  time  to 
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1  satisfy  the  delivery  requirements  under  a  Gk)v- 

2  emment  solicitation;  or 

3  "(D)  are  items  that,  but  for  minor  modi- 

4  fications  made   to   meet   Grovemment   require- 

5  ments,  would  satisfy  the  criteria  set  forth  in 

6  subparagraph  (A),  (B),  or  (C).". 

7  (b)    Federal    Property   and    Administrative 

8  Services  Act  op  1949. — Section  309(c)  of  the  Federal 

9  Property  and  Administrative  Services  Act  of  1949  (40 

10  U.S.C.   259(c))   is  amended  by  inserting  "'commercial 

1 1  items',"  immediately  after  "  'item  of  supply*,". 

12  (c)  Commercial  Item  Defined. — In  this  title,  the 

13  term  "commercial  items"  has  the  meaning  given  that  term 

14  in  section  4  of  the  Office  of  Federal  Procurement  Policy 

15  Act  (41  U.S.C.  403),  as  amended  by  subsection  (a). 

16  SEC.  123.  EFFECTIVE  DATE. 

17  Unless  otherwise  specifically  provided  in  this  title,  the 

18  amendments  made  by  this  title  shall  be  effective  180  days 

19  after  the  date  of  the  enactment  of  this  title. 

20  sec.  124.  PROVISIONS  NOT  AFFECTED. 

21  Nothing  in  this  title  shall  be  construed  as  amending, 

22  modifying,  or  superseding,  or  is  intended  to  impair  or  re- 

23  strict  authorities  or  responsibilities  under — 

24  (1)  section  111  of  the  Federal  Property  and 

25  Administrative   Services  Act   of   1949    (40   U.S.C. 
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1  759),  commonly  referred  to  as  the  "Brooks  Auto- 

2  matie  Data  Processing  Act"; 

3  (2)  title  EX  of  the  Federal  Property  and  Admin- 

4  istrative  Services  Act  of  1949   (40  U.S.C.   541  et 

5  seq.),  commonly  referred  to  as  the  "Brooks  Archi- 

6  tect-Engineers  Act"; 

7  (3)  the  Small  Business  Act  (15  U.S.C.  631  et 

8  seq.),  including  section  8(a)  of  that  Act  (15  U.S.C. 

9  637(a));  or 

,10  (4)  the  Act  of  June  25,  1938  (41  U.S.C.  46- 

11  48c),  commonly  referred  to  as  the  "Javits-Wagner- 

12  O'Day  Act". 

13  TITLE  II— AMENDMENTS  TO  FED- 

14  ERAL  PROPERTY  AND  ADMIN- 

15  ISTRATIVE  SERVICES  ACT  OF 

16  1949 

17  SEC.  201.  AWARD  OF  MULTIPLE  CONTRACTS. 

18  Section  303B  of  the  Federal  Property  and  Adminis- 

19  trative  Services  Act  of  1949  (41  U.S.C.  253b)  is  amended 

20  by  adding  at  the  end  the  following: 

21  "(g)  Award  op  Multiple  Contracts. — In  procur- 

22  ing  any  supply  or  service  using  competitive  procedures,  an 

23  executive  agency  may  award  more  than  one  contract  for 

24  the  same  supply  or  service  in  any  case  in  which  the  head 

25  of  the  agency  determines  that  it  is  in  the  best  interests 
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1  of  the  Government  to  award  those  contracts  for  the  pur- 

2  pose  of  maintaining  a  continuous  source  for  the  supply 

3  or  service.". 

4  SEC.  202.  SOUCITATION  EVALUATION  AND  AWARD. 

5  (a)  Solicitation  Requirements. — Section  303A 

6  of  the  Federal  Property  and  Administrative  Services  Act 

7  of  1949  (41  U.S.C.  253a)  is  amended— 

8  (1)  in  subsection  (b)(1)(A)— 

9  (A)      by      inserting      "and      significant 

10  subfactors"  after  "all  significant  factors";  and 

11  (B)  by  striking  "(including  price)"  and  in- 

12  serting  "(including  cost  or  price,  cost-  or  price- 

13  related  factors,  and  noneost-  or  nonprice-related 

14  factors)"; 

15  (2)  in  subsection  (b)(1)(B)  by  inserting  "and 

16  subfactors"  after  "factors"; 

17  (3)  in  subsection  (b)(2)(B)  by  amending  clause 

18  (i)  to  read  as  follows: 

19  "(i)   a  statement  that  the  proposals 

20  are  intended  to  be  evaluated  with,   and 

21  award   made   after,   discussions   with   the 

22  offerors,  or  that  the  proposals  are  intended 

23  to  be  evaluated,  and  award  made,  without 

24  discussions  with  the  offerors  (other  than 

25  discussions  conducted  for  the  purpose  of 
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1  minor  clarification),  unless  discussions  are 

2  determined  to  be  necessary;  and";  and 

3  (4)  by  adding  at  the  end  the  following  new  sub- 

4  section: 

5  "(c)  Establishing  Importance  of  Factors. — (1) 
.'  6  In  prescribing  the  evaluation  factors  to  be  included  in  each 

7  solicitation   for   competitive   proposals,    the   head   of  an 

8  agency — 

9  "(A)  shall  clearly  establish  the  relative  impor- 

10  tance    assigned    to    the    evaluation    factors    and 

11  subfactors,  including  the  quality  of  the  product  or 

12  services  to  be  provided  (including  technical  capabil- 

13  ity,  management  capability,  and  prior  experience  of 

14  the  offeror);  and 

15  "(B)  shall  include  cost  or  price  to  the  Govern- 

16  ment  as  an  evaluation  factor  that  must  be  consid- 

17  ered  in  the  evaluation  of  proposals;  and 

18  "(C)  shall,  at  a  minimum,  disclose  to  offerors 

19  whether  all  evaluation  factors  other  than  price  or 

20  cost,  when  combined,  are —  • 

21  "(i)    significantly    more    important    than 

22  price  or  cost, 

23  "(ii)  approximately  equal  in  importance  to 

24  price  or  cost,  or 
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1  "(iii)    significantly    less    important    than 

2  price  or  cost. 

3  "(2)  Nothing  in  this  subsection  prohibits  an  agency 

4  from — 

5  "(A)  providing  additional  information  in  a  solic- 

6  itation,  including  numeric  weights  for  all  evaluation 

7  factors;  or 

8  "(B)  stating  in  a  sohcitation  that  award  will  be 

9  made  to   the  offeror  that  meets  the   solicitation's 

10  mandatory    requirements    at    the    lowest    price    or 

11  cost". 

12  (b)  Evaluation  and  Award. — Section  303B  of  the 

13  Federal  Property  and  Administrative  Services  Act  of  1949 

14  (41  U.S.C.  253b)  is  amended— 

15  (1)  in  subsection  (a)  by  inserting  "and  award  a 

16  contract"  after  "competitive  proposals"; 

17  (2)  in  subsection  (c)  in  the  second  sentence  by 

18  inserting  "in  accordance  with  subsection  (a)"  after 

19  "shall  evaluate  the  bids"; 

20  (3)  in  subsection  (d)  by  amending  paragraph 

21  (1)  to  read  as  follows: 

22  "(1)  The  executive  agency  shall  evaluate  competitive 

23  proposals  in  accordance  with   subsection   (a)   and  may 

24  award  a  contract — 
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1  "(A)  after  discussions  with  the  offerors,  if  writ- 

2  ten  or  oral  discussions  have  been  conducted  with  all 

3  responsible  offerors  who  submit  proposals  within  the 

4  competitive  range;  or 

5  "(B)    without    discussions    with    the    offerors 

6  (other  than  discussions  conducted  for  the  purpose  of 

7  minor   clarification),   if  the   solicitation   included   a 

8  statement  that  proposals  are  intended  to  be  evalu- 

9  ated,  and  award  made,  v^ithout  discussions,  unless 

10  discussions  are  determined  to  be  necessary.";  and 

11  (4)  in  subsection  (d)  by  striking  paragraphs  (2) 

12  and  (3)  and  by  redesignating  paragi*aph  (4)  as  para- 

13  graph  (2). 

14  (c)  Application. — 

15  (1)  In  general. — Except  as  provided  in  para- 

16  graph   (2),   the  amendments  made  by  this   section 

17  shall  apply  to — 

18  (A)  solicitations  for  sealed  bids  or  competi- 

19  tive  proposals  issued  after  the  end  of  the  180- 

20  day  period  beginning  on  the  date  of  the  enaet- 

21  ment  of  this  Act;  and 

22  (B)  contracts  awarded  pursuant  to  those- 

23  solicitations. 

24  (2)   Eaiilier  application. — The  head  of  an 

25  agency  may  apply  the  amendments  made  by  this  sec- 
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1  tion  to  solicitations  issued  before  the  end  of  the  pe- 

2  riod  referred  to  in  paragraph  (1).  The  head  of  the 

3  agency  shall  publish  in  the  Federal  Register  notice 

4  of  any  such  earlier  date  of  application  before  the  be- 

5  ginning  of  the  10-day  period  ending  on  that  date. 

6  SEC.  203.  CERTIFIED  COST  OR  PRICING  DATA  THRESHOLD. 

7  (a)  Certifying  Data. — 

8  (1)  Affected  contracts. — Section  304(d)  of 

9  the  Federal  Property  and  Administrative  Services 

10  Act  of  1949  (41  U.S.C.  254(d))  is  amended— 

11  (A)  by  striking  out  "$100,000"  each  place 

12  it  appears  and  inserting  in  lieu  thereof  "the 

13  cost  or  pricing  data  threshold";  and 

14  (B)  by  adding  at  the  end  the  following  new 

15  paragraph: 

16  "(6)  For  the  purposes  of  this  subsection,  the 

17  term   'the   cost  or  pricing  data   threshold'   means 

18  $500,000,  or,  after  December  31,  1995,  $100,000.". 

19  (2)  Application. — The  amendments  made  by 

20  this  subsection  shall  apply  to-^ 

21  (A)  prime  contracts,  or  subcontracts  (with- 

22  out  regard  to  the  date  on  which  the  associated 

23  prime  contract  was  awarded),  entered  into  after 

24  the  date  on  which  the  Federal  Acquisition  Reg- 
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1  ulation  is  promulgated  pursuant  to  section  204; 

2  and 

3  (B)  changes  or  modifications  to  prime  con- 

4  tracts  or  subcontracts  when  those  changes  or 

5  modifications  are  entered  into  after  the  date  on 

6  which  a  final  revision  of  the  Federal  Acquisition 

7  Regulation  is  issued  pursuant  to  section  204. 

8  (3)   Modification. — Upon   the   request   of  a 

9  contractor,  the  head  of  an  agency  may  modify  a  con- 

10  tract  to  reflect  the  dollar  thresholds  set  forth  in  the 

11  revision  to  the  Federal  Acquisition  Regulation  issued 

12  pursuant  to  section  204.  Any  such  modification  shall 

13  be  made  ^vithout  requiring  consideration. 

14  (b)  Regulations  for  Below-Threshold  Pro- 

15  curements. — 

W'  (1)  Type  of  procurements. — The  Adminis- 

17  trator  of  General  Services,  in  consultation  with  the 

18  Administrator  for  Federal  Procurement  Policy,  shall 

19  prescribe  regulations  identifying  the  type  of  procure- 

20  ments  for  which  contracting  officers  should  consider 

21  requiring  the  submission  of  certified  cost  or  pricing 

22  data  under  section  304(d)  of  the  Federal  Property 

23  and  Administrative  Services  Act  of  1949  (41  U.S.C 

24  '  254). 
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1  (2)   Types  op  information. — The  Adminis- 

2  trator  of  General  Services,  in  consultation  with  the 

3  Administrator  for  Federal  Procurement  Policy,  shall 

4  prescribe  regulations  concerning  the  types  of  infor- 

5  mation  that  offerors  may  be  required  to  submit  for 

6  a   contracting   ofRcer   to   consider   in   determining 

7  whether  the  price  of  a  procurement  to  the  Grovem- 

8  ment  is  fair  and  reasonable  when  certified  cost  or 

9  pricing  data  are  not  required  to  be  submitted  under 

10  section  304(d)  of  such  Act  because  the  price  of  the 

11  procurement  to  the  United  States  is  not  expected  to 

12  exceed  $500,000.  Such  information,  at  a  minimum, 

13  shall  include  appropriate  information  on  the  prices 

14  at  which  such  offeror  has  previously  sold  the  same 

15  or  similar  products. 

16  (3)     Deadline. — The     regulations     required 

17  under  this  subsection  shall  be  prescribed  no  later 

18  than  6  months  after  the  date  of  the  enactment  of 

19  this  Act. 

20  (c)  Repeal,  op  Commercial  Pricing  Require- 

21  MENTS. — 

22  (1)   Repeal.— Section   303E   of  the   Federal 

23  Property  and  Administrative  Services  Act  of  1949 

24  (41  U.S.C.  253e)  is  repealed. 
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1  (2)  Clerical  amendment. — The  first  section 

2  of  the  Federal  Property  and  Administrative  Services 

3  Act  of  1949  is  amended  in  the  table  of  contents  by 

4  striking  the  item  relating  to  section  303E, 

5  (d)  Review  of  A^iendments. — 

6  (1)  In  general. — ^After  the  amendments  made 

7  by  subsections  (a)  and  (e)  have  been  in  effect  for  1 

8  year,  the  Comptroller  General  shall  conduct  a  review 

9  of  the  effects  of  the  amendments.  The  Comptroller 

10  General  shall  coordinate  that  review,  insofar  as  pos- 

11  sible,  Avith  the  review  conducted  by  the  Inspector 

12  General  of  the  Department  of  Defense  pursuant  to 

13  section  803(b)  of  the  National  Defense  Authoriza- 
'-14  tion  Act  for  Fiscal  Year  1991   (Public  Law  101- 

15  510). 

•  16  (2)  Factors  considered. — The  review  con- 

'•17'  ducted  under  paragraph  (1)  shall  address  whether 

'''■  18  the  amendments  made  by  subsections  (a)  and  (c) 

19  have  improved  the  acquisition  process  in  terms  of  re- 

20'  duced  paperwork,  financial  or  other  savings  to  the 

21  Government,  an  increase  in  the  number  of  contrac- 

•22'^'  tors  participating  in  the  contracting  process,  and  the 

■  23  adequacy  of  information  available  to  contracting  offi- 

24  eers  in  eases  in  which  certified  cost  or  pricing  data 

25  are  not  required. 
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1  (3)  Report. — Not  later  than  the  date  on  which 

2  the  President  submits  the  budget  for  fiscal  year 

3  1996  to  the  Congress  pursuant  to  section  1105  of 

4  title  31,  United  States  Code,  the  Comptroller  Gen- 

5  eral  shall  submit  to  the  Congress  a  report  on  the  re- 

6  view  conducted  under  paragraph   (1).   The  report 

7  shall  include  the  comments  of  the  Administrator  for 

8  Federal  Procurement  Policy  and  the  Administrator 

9  of  General  Services. 

10  SEC.  204.  REVISION  OF  FEDERAL  ACQUISITION  REGULA- 

1 1  HON;  EFFECTIVE  DATE. 

12  (a)  Remsion  op  FAR. — Unless  otherwise  specifically 

13  provided  in  this  title,  not  later  than  180  days  after  the 

14  date  of  the  enactment  of  this  Act,  the  Federal  Acquisition 

15  Regulation  issued  under  section  25(c)  of  the  Office  of  Fed- 

16  eral  Procurement  Policy  Act  (41  U.S.C.  421(c))  shall  be 

17  revised  to  reflect  the  amendments  made  by  sections  201, 

18  202,  203(a)  and  (c),  and  301. 

19  (b)  Effective  Date. — Unless  otherwise  specifically 

20  provided  in  this  title,  the  amendments  made  by  this  title 

21  and  section  301  shall  be  effective  180  days  after  the  date 

22  of  the  enactment  of  this  Act. 

23  (c)  Standards  and  Requirements  for  Cost  and 

24  Price  as  Evaluation  Factors. — 
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1  (1)    In    general. — The    Federal    Acquisition 

2  Regulation,  as  revised  pursuant  to  subsection   (a), 

3  shall  establish  standards  and  requirements  for  the 

4  consideration  of  cost  and  price  to  the  Government  as 

5  evaluation  factors  under  the  amendments  made  by 

6  sections  202(a)(4)  and  301. 

7  (2)  Standards  and  requirements.— Stand- 

8  ards  and  requirements  established  under  paragraph 

9  (1)  shall  be  adequate  to  ensure  that,  to  the  maxi- 

10  mum  extent  practicable  consistent  with  the  needs  of 

11  the        Federal        Government        in        conducting 

12  procurements — 

13  (A)  cost  or  price  is  an  evaluation  factor  of 

14  sufficient  weight  to  affect  each  source  selection 

15  decision;  and 

16  (B)  competition  among  competing  offerors 

17  is  affected  by  cost  or  price. 

18  TITLE  III— AMENDMENTS  RELAT- 

19  ING    TO     TITLE     10,     UNITED 

20  STATES  CODE 

2 1  SEC.  301.  SOURCE  SELECTION  FACTORS. 

22  Paragraph   2305(a)(3)   of  title    10,    United   States 

23  Code,  is  amended  to  read  as  follows: 


•HR  2238  IH 


29 

23 

1  "(3) (A)  In  prescribing  the  evaluation  factors  to 

2  be  included  in  each  solicitation  for  competitive  pro- 

3  posals,  the  head  of  an  agency — 

4  "(i)  shall  clearly  establish  the  relative  im- 

5  portance  assigned  to  the  evaluation  factors  and 

6  subfactors,  including  the  quality  of  the  product 

7  or  services  to  be  provided  (including  technical 

8  capability,  management  capability,  and  prior  ex- 

9  perienee  of  the  offeror); 

10  "(ii)  shall  include  cost  or  price  to  the  Gov- 

11  emment  as  an  evaluation  factor  that  must  be 

12  considered  in  the  evaluation  of  proposals;  and 

13  "(iii)    shall,    at    a    minimum,    disclose    to 

14  offerors   whether   all   evaluation   factors   other 

15  than  price  or  cost,  when  combined,  are — 

16  "(I)  significantly  more  important  than 

17  price  or  cost, 

18  "(II)   approximately  equal  in  impor- 

19  tance  to  price  or  cost,  or 

20  "(HI)     significantly    less     important 

21  than  price  or  cost. 

22  "(B)   Nothing  in  this  paragraph  prohibits  an 

23  agency  from — 
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1  "(i)  providing  additional  information  in  a 

2  solicitation,  including  numeric  weights  for  all 

3  evaluation  factors;  or 

4  "(ii)  stating  in  a  solicitation  that  award 

5  will  be  made  to  the  offeror  that  meets  the  solici- 

6  tation's  mandatory  requirements  at  the  lowest 

7  price  or  cost.". 

8  SEC.  302.  TRUTH  IN  NEGOTIATIONS. 

9  Section  2306a(c)  of  title  10,  United  States  Code,  is 

10  amended  to  read  as  follows: 

11  "(c)  Authority  to  REQumE  Cost  or  Pricing 

12  Data. — ^When  cost  or  pricing  data  need  not  be  required 

13  to  be  submitted  pursuant  to  subsection  (b),  such  data  shall 

14  not  be  required  to  be  submitted  unless  the  head  of  the 

15  agency  determines  that  such  data  are  necessary  for  the 

16  evaluation  by  the  agency  of  the  reasonableness  of  the  price 

17  of  the  contract  or  subcontract.  In  any  case  in  which  the 

18  head  of  the  agency  requires  such  data  to  be  submitted 

19  under  this  subsection,  the  head  of  the  agency  shall  docu- 

20  ment  in  writing  the  reasons  for  such  requirement,". 
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1  TITLE  IV— BROOKS  ACT 

2  AMENDMENTS 

3  SEC.  401.  SHORT  TITLES  OF  CERTAIN  PROVISIONS  OF  FEI 

4  ERAL      PROPERTY     AND      ADMINISTRATIV] 

5  SERVICES  ACT  OF  1949. 

6  (a)   Automatic   Data   Processing   Equipment. 

7  Provisions. — Section  111  of  the  Federal  Property  anc 

8  Administrative  Services  Act  of  1949  (40  U.S.C.  759)  is 

9  amended  by  adding  at  the  end  the  following  new  sub- 

10  section: 

11  "(i)  This  section  may  be  cited  as  the  *Brooks  Auto- 

1 2  matic  Data  Processing  Act' . " . 

13  (b)   ARCHITECTURAL  AND   ENGINEERING   SERVICES 

14  Provisions. — Title  IX  of  the  Federal  Property  and  Ad- 

15  ministrative  Services  Act  of  1949  (40  U.S.C.  541-544) 

16  is  amended  by  adding  at  the  end  the  following  new  section: 

17  "SEC.  905.  SHORT  TITLE, 

/ 

18  "This  title  may  be  cited  as  the  'Brooks  Architect-En- 

/ 

19  gineers  Act'.". 

20  SEC.  402.  DISMISSAL;  AWARD  OF  COSTS. 

21  Section  111(f)(4)  of  the  Federal  Property  and  Ad- 

22  ministrative  Services  Act  of  1949  (40  U.S.C.  759(f)(4)) 

23  is  amended  by  sti'iking  subparagraph  (C)  and  inserting 

24  the  following: 
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1  "(C)  The  board  may  dismiss  a  protest  that  the  board 

2  determines — 

3  "(i)  is  fiivolous, 

4  "(ii)  has  been  brought  in  bad  faith,  or 

5  "(iii)  on  its  face  does  not  state  a  valid  basis  for 

6  protest. 

7  "(D)  If  a  party  violates  or  fails  to  comply  in  good 

8  faith  with,  or  causes  a  violation  of  or  failure  to  comply 

9  in  good  faith  with,  an  order  or  decision  of  the  board,  the 

10  board  may  require  that  party  to  pay  to  any  other  party 

1 1  the  amount  of  any  reasonable  costs,  including  attorneys 

12  fees,  incurred  by  the  other  party  in  seeking  compUance 

13  with  such  order  or  decision.". 

14  SEC.   403.    OVERSIGHT   OF   ACQUISITION   OF   AUTOMATIC 

15  DATA  PROCESSING  EQUIPMENT  BY  FEDERAL 

16  AGENCIES. 

17  Section  111  of  the  Federal  Property  and  Administra- 

18  tive  Services  Act  of  1949  (40  U.S.C.  759),  as  amended 

19  by  this  Act,  is  further  amended  by  inserting  after  sub- 

20  section  (g)  the  following  new  subsection: 

21  "(h)(1)  The  Administrator  shall  collect  and  compile 

22  data  fix)m  Federal  agencies  regarding  the  procurement  of 

23  automatic  data  processing  equipment  under  this  section. 

24  That  data  shall  include,  at  a  minimum,  with  regard  to 
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1  those  procurements   specified  by  the  Administrator  in 

2  regulation — 

3  "(A)  the  procuring  agency, 

4  "(B)  the  contractor, 

5  "(C)  the  automatic  data  processing  equipment 

6  and  services  procured, 

7  "(D)  the  manufacturer  of  the  equipment  pro- 

8  cured, 

9  "(E)  the  amount  of  the  contract, 

10  "(F)  the  type  of  contract  used, 

11  "(G)  the  extent  of  competition  for  award, 

12  "(H)  compatibiUty  restrictions,  and 

13  "(I)  significant  modifications  of  the  contract. 

14  "(2)  The  head  of  each  Federal  agency  shall  report 

15  to  the  Administrator  in  accordance  with  regulations  issued 

16  by  the  Administrator  all  information  required  to  be  com- 

17  piled  by  the  Administrator  under  paragraph  (1). 

18  "(3)  The  Administrator— 

19  "(A)  shall  carry  out  a  systematic  review  and 

20  conduct    periodic    audits    of    information    received 

21  under  this  subsection; 

22  "(B)  shall  use  such  information  as  appropriate 

23  to   determine   the   compliance   of  Federal   agencies 

24  with  the  requirements  of  this  section;  and 
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1  "(C)  may  suspend  the  delegation  to  an  agency 

2  of  authority  to  lease  and  purchase  automatic  data 

3  processing  equipment  upon  any  substantial  failure 

4  by  the  head  of  the  agency  to  report  to  the  Adminis- 

5  trator  in  accordance  with  this  subsection. 

6  "(4)  The  Administrator  shall,  upon  receipt  of  infor- 

7  mation  that  a  Federal  agency  has  failed  to  comply  with 

8  the  terms  of  any  delegation  of  authority  to  lease  or  pur- 

9  chase  automatic  data  processing  equipment  or  has  failed 

10  to  comply  with  any  applicable  law  or  regulation,  take  ap- 

1 1  propriate  corrective  action. 

12  "(5)  Data  collected  pursuant  to  this  section  shall  be 

13  drawn   from   existing   Federal    agency   information   re- 

14  sources,  and  no  new  or  additional  information  reporting 

15  requirements  may  be  imposed  on  offerors  or  contractors 

16  for  that  purpose.". 

17  SEC.  404.  EFFECTIVE  DATE. 

18  The  amendments  made  by  this  title  shall  take  effect 

19  on  the  date  which  is  180  days  after  the  date  of  the  enact- 

20  ment  of  this  title. 
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1  TITLE  V— MISCELLANEOUS 

2  PROVISIONS 

3  SEC.    501.    PROCUREMENT    PROTEST    SYSTEM    IMPROVE- 

4  MENTS. 

5  (a)  GAO  Recommendations  on  Protests. — Sec- 

6  tion  3554  of  title  31,  United  States  Code,  is  amended — 

7  (1)  in  subsection  (b)  by  adding  at  the  end  the 

8  following  new  paragraph: 

9  "(3)  The  head  of  the  procuring  activity  responsible 

10  for  the  solicitation,  proposed  award,  or  award  of  a  contract 

11  shall  report  to  the  Comptroller  General  if  the  Federal 

12  agency  has  not  hiWy  implemented  recommendations  of  the 

13  Comptroller  General  under  this  subsection  with  respect  to 

14  that   contract  ^vithin   60   days   after  receiving  the   rec- 

15  ommendations,  by  not  later  than  the  end  of  that  60-day 

16  period."; 

17  (2)  in  subsection  (c)(1)  by  striking  "declare  an 

18  appropriate  interested  party  to  be  entitled  to"  and 

19  inserting  "recommend  that  the  Federal  agency  con- 

20  ducting  the  procurement  pay  to  an  appropriate  in- 

21  terested  party"; 

22  (3)  by  amending  subsection  (c)(2)  to  read  as 

23  follows: 

24  "(2)   If  the   Comptroller  General   recommends 

25  under  paragraph  (1)  that  a  Federal  agency  pay  an 
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1  amount  of  costs  to  an  interested  party,  the  Federal 

2  agency  shall — 

3  "(A)    pay   the    amount   promptly   out   of 

4  amounts  appropriated  by  section  1304  of  this 

5  title  for  the  pajnnent  of  judgments,  and  reim- 

6  burse  that  appropriation  account  out  of  avail- 

7  able  funds  or  by  obtaining  additional  appropria- 

8  tions  for  that  purpose,  or 

9  "(B)    report   to   the   Comptroller   General 

10  promptly  why  the  recommendation  will  not  be 

11  followed  by  the  agency.". 

12  (4)  by  adding  at  the  end  of  subsection  (c)  the 

13  following  new  paragraph: 

14  "(3)  An  interested  party  to  which  the  Comptroller 

15  General  has  recommended  that  costs  be  paid  under  para- 

16  graph  (1)  and  the  Federal  agency  recommended  to  pay 

17  those  costs   shall   attempt  to  reach   agreement  on  the 

18  amount  of  the  costs  to  be  paid,  but  if  they  are  unable  to 

19  agree,  a  party  may  request  that  the  Comptroller  General 

20  recommend  the  amount  of  the  costs  to  be  paid.";  and 

21  (5)  by  amending  subsection  (e)  to  read  as  fol- 

22  lows: 

23  "(e)(1)  The  Comptroller  General  shall  report  prompt- 

24  ly  to  the  Committee  on  Government  Operations  and  the 

25  Committee  on  Appropriations  of  the  House  of  Representa- 
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1  lives  and  to  the  Committee  on  Governmental  Affairs  and 

2  the  Committee  on  Appropriations  of  the  Senate  in  any 

3  case  in  which  a  Federal  agency  fails  to  implement  fuUy 

4  a  recommendation  of  the  Comptroller  General  under  sub- 

5  section  (b)  or  (c).  The  report  shall  include — 

6  "(A)  a  comprehensive  review  of  the  pertinent 

7  procurement,  including  the  circumstances  of  the  fail- 

8  ure   of  the   Federal   agency  to   implement   a   ree- 

9  ommendation  of  the  Comptroller  General,  and 

10  "(B)  a  recommendation  regarding  whether,  in 

11  order  to  correct  inequity  or  to  preserve  the  integrity 

12  of  the  procurement  process,   the   Congress   should 

13  consider — 

14  "(i)  private  relief  legislation; 

15  "(ii)  legislative  rescission  or  cancellation  of 

16  funds; 

17  "(iii)  further  investigation  by  the  Congress; 

18  or 

19  "(iv)  other  action. 

20  "(2)  Not  later  than  January  31  of  each  year,  the 

21  Comptroller  General  shall  transmit  to  the  Congress  a  sum- 

22  mary  report  describing  each  instance  in  which  a  Federal 

23  agency  did  not  fully  implement  a  recommendation  of  the 

24  Comptroller  General  under  subsection  (b)  or  (c)  during 

25  the  preceding  year . " . 
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1  (b)  Ratification  op  Prior  Awards. — ^Amounts  to 

2  which  the  Comptroller  General  declared  an  interested 

3  party  to  be  entitled  under  section  3554  of  title  31,  United 

4  States  Code,  as  in  effect  immediately  before  the  enactment 

5  of  this  Act,  shall,  if  not  paid  or  otherwise  satisfied  by  the 

6  Federal  agency  concerned  before  the  date  of  the  enact- 

7  ment  of  this  Act,  be  paid  promptly  fix)m  the  appropriation 

8  made  by  section  1304  of  title  31,  United  States  Code,  for 

9  the  payment  of  judgments,  and  the  Federal  agency  shall 

10  reimburse  that  appropriation  account  out  of  available 

11  funds  or  by  obtaining  additional  appropriations  for  that 

12  purpose. 

13  (c)  Effective  Date. — The  amendments  made  by 

14  subsection  (a)  shall  take  effect  at  the  end  of  the  45-day 

15  period  beginning  on  the  date  of  the  enactment  of  this  Act. 

16  SEC.  602.  POST-AWARD  DEBRIEFINGS. 

17  (a)  Amendment  to  Office  of  Federal  Procure- 

18  MENT  Policy  Act. — The  Office  of  Federal  Procurement 

19  Policy  Act  (41  U.S.C.  et  seq.)  is  amended  by  adding  at 

20  the  end  the  following  new  section: 

21  "SEC.  29.  POST-AWARD  DEBRIEFINGS. 

22  "(a)  Debriefing  Guidelines. — The  Federal  Acqui- 

23  sition  Regulation  shall  be  revised  to  include  guidelines  for 

24  the  debriefing  of  unsuccessful  offerors  for  any  contract  for 

25  an  amount  in  excess  of  the  small  purchase  threshold  which 
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1  was  awarded  on  a  basis  other  than  price  alone.  Such 

2  guidehnes  shall  provide  that  such  debriefings  shall  occur 

3  upon  the  written  request  of  an  unsuccessful  offeror  and 

4  in  a  timely  manner.  Such  guidelines  shall  require,  to  the 

5  maximum  extent  practicable,  such  debriefings  to  include 

6  at  least  the  following: 

7  "(1)  A  detailed  review  of  the  offeror's  proposal 

8  in  relation  to  the  evaluation  factors  and  subfactors 

9  specified  in  the  solicitation  for  the  contract,  includ- 

10  ing  identification  of  any  weaknesses  and  strengths  of 

11  the  proposal,  results  of  any  past  performance  analy- 

12  ses,  and  cost  realism  assessment. 

13  "(2)    A   description    of   the    rationale    for   the 

14  award  of  the  contract. 

15  "(3)  The  overall  evaluated  cost  and  combined 

16  technical  and  cost  scores  of  the  awardee  and  the  de- 

17  briefed  offeror,  and  the  technical  point  scores  of  the 

18  awardee  and  the  debriefed  offeror. 

19  "(4)  The  overall  ranking  of  all  offerors. 

20  "(b)  Information  Not  Provided. — ^A  debriefing 

21  under  subsection  (a)  shall  not  make  point-by-point  com- 

22  parisons  "svith  other  offerors'  proposals  and  shall  not  dis- 

23  close  any  information  that  is  not  subject  to  disclosure 

24  under  section  552  of  title  5,  United  States  Code,  including 

25  information  relating  to — 
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1  "(1)  trade  secrets; 

2  "(2)   privileged  or  confidential   manufacturing 

3  processes  and  techniques;  and 

4  "(3)  commercial  and  financial  information  that 

5  is  privileged  or  confidential,  including  cost  break- 

6  downs,  profit,  indirect  cost  rates,  and  similar  infor- 

7  mation. 

8  "(c)  Notification  op  Disclosure. — Each  solicita- 

9  tion  for  contracts  subject  to  subsection  (a)  shall  notify 

10  participating  offerors  that  the  categories  of  information 

11  described  in  subsection   (a)   may  be  disclosed  by  the 

12  Government  in  post-award  debriefings.". 

13  (b)  Regulations. — The  Federal  Acquisition  Regu- 

14  latoiy  Council  shall  issue  a  final  revision  of  the  Federal 

15  Acquisition  Regulation  implementing  section  29  of  the  Of- 

16  fice  of  Federal  Procurement  Policy  Act,  as  added  by  sub- 

17  section  (a),  not  later  than  180  days  after  the  date  of  the 

1 8  enactment  of  this  Act, 

19  (c)  Effective  Date. — Section  29  of  the  Office  of 

20  Federal  Procurement  Policy  Act,  as  added  by  subsection 

21  (a),  shall  apply  with  respect  to  solicitations  for  contracts 

22  issued  after  the  expiration  of  the  180-day  period  beginning 

23  on  the  date  of  the  enactment  of  this  Act, 
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1  SEC.  603.  INCREASE  IN  THE  SMALL  PURCHASE  THRESH- 

2  OLD;     IMPLEMENTATION     OF     ELECTRONIC 

3  DATA    INTERCHANGE     SYSTEMS    FOR    PRO- 

4  CUREMENT  INFORMATION. 

5  (a)  Increase. — 

6  (1)  In  GENERAL.— Section  4(11)  of  the  Office 

7  of  Federal  Procurement  Policy  Act  (41  U.S.C.  403) 

8  is  amended  to  read  as  follows: 

9  "(11)    the    term    'small    purchase    threshold' 
10  means — 

H  "(A)  $50,000,  adjusted  on  October  1  of 

*12  each  year  divisible  by  5  to  the  amount  equal  to 

13  $50,000  in  constant  fiscal  year  1990  dollars 

14  (rounded  to  the  nearest  $1,000);  or 

15  "(B)  an  amount  that  is  equal  to  twice  the 

16  amount  described  in  subparagraph  (A),  in  the 

17  case  of  any  procurement  in  which  sohcitation  of 

18  bids  or  proposals,  placement  of  an  order,  award 

19  of  a  contract,  provision  of  notice  of  award  of  a 

20  contract,  and  all  other  similar  actions  necessary 

21  for  the  acquisition  of  property  or  services  by  an 

22  executive  agency  are  performed  through  an  elec- 

23  tronic  data  interchange  system  for  procurement 

24  information  that  is  approved  and  certified  by 

25  the  Administrator  under  section  30(f);". 
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1  (2)    Interim    rule. — Notwithstanding    para- 

2  graph  (1),  during  the  S-j^ar  period  beginning  on  the 

3  issuance  of  final  form  of  revisions  to  the  Federal  Ac- 

4  quisition  Regulation  under  subsection  (b),  buying  ac- 

5  tivities  shall  continue  to  report,  pursuant  to  section 

6  19(d)  of  the  Office  of  Federal  Procurement  Policy 

7  Act  (41  U.S.C.  417(d)),  procurement  awards  with  a 

8  dollar  value   of  at   least   $25,000,   but   less   than 

9  $100,000,  in  conformity  with  the  procedures  for  the 

10  reporting  of  a  contract  award  in  excess  of  $25,000 

11  I       which  were  in  effect  on  May  24,  1993. 

12  (3)  Effective  date. — The  amendment  made 

13  by  paragraph  (1)  shall  take  effect  upon,  and  apply 

14  to  solicitations  made  and  orders  placed  after  the  ef- 

15  ■  fective  date  of  the  revisions  to  the  Federal  Acquisi- 

16  tion  Regulation  under  subsection  (b). 

17  .      (b)  Impro^'^d  Notice  of  Small  Purchase  Con- 

18  tracting    Opportunities. — The    Federal    Acquisition 

19  Regulation  shall  be  revised  to — 

20  (1)  provide  prospective  offerors,  especially  small 

21  .    business  concerns  (including  small  business  concerns 

22  owned  and  controlled  by  socially  and  economically 
23..  disadvantaged  individuals),  with  improved  access  to 

24  information  regarding  small  purchase  procurement 

25  opportunities  meeting  the  standards  of  section  18  of 
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1  the  Office  of  Federal  Procurement  Policy  Act  (41 

2  U.S.C.  416)  through  the  use  of  techniques  appro- 

3  priate  for  each  buying  activity  (or  class  of  buying  ac- 

4  tivities),  including  to  the  extent  practicable  providing 

5  remote  access  to  such  information  through  electronic 

6  data  interchange;  and 

7  (2)  to  ensure  that — 

8  (A)  agencies  comply  with  the  requirements 

9  of  section  8(a)  of  the  Small  Business  Act  (15 

10  U.S.C.   637(a))  and  section  2323  of  title  10, 

11  United  States  Code,  in  awarding  any  contract 

12  A\ith  a  price  exceeding  $25,000;  and 

13  (B)  the  authority  under  part  13.106(a)(1) 

14  of    the    Federal    Acquisition    Regulation    (48 

15  C.F.R.  13.106(a)(1)),  as  in  effect  on  May  19, 

16  1993,  to  make  purchases  Avithout  securing  com- 

17  petitive  quotations  shall  not  apply  to  any  pur- 

18  chases  Avith  a  price  exceeding  $2,500. 

19  (c)  Performance  Test  and  Report. — 

20  (1)    Performance    test. — The    Comptroller 

21  General  of  the  United  States  shall  monitor  and  col- 

22  lect  data  on  the  results  of  the  increase  in  the  small 

23  purchase  threshold  made  by  the  amendment  made 

24  by  subsection  (a),  to  ascertain  its  effects  on  the  par- 

25  ticipation  of  small  business  concerns  (including  small 
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1  business  concerns  o^\Tled  and  controlled  by  socially 

2  and  economically  disadvantaged  individuals)  in  pro- 

3  curement  awards  of  less  than  $100,000  and  the  ben- 

4  efits  and  detriments,  if  any,  to  the  buying  activities 

5  of  the  various  Executive  agencies. 

6  (2)  Data  to  be  collected. — Data  collected 

7  under  paragraph   (1)   shall  include  data  regarding 

8  whether  the  amendment  made  by  subsection  (a)  has 

9  improved  the  acquisition  process  in  terms  of  reduced 

10  paperwork,  financial  or  other  savings  to  the  Govern- 

11  ment,  and  any  increase  in  the  number  of  contractors 

12  participating  in  the  contracting  process. 

13  (3)  Period. — Data  shall  be  collected  for  pur- 

14  poses  of  paragi*aph  (1)  during  the  period  beginning 

15  wth  the  first  full  fiscal  year  quarter  after  the  effec- 
.16  tive  date  of  the  amendment  made  by  subsection  (a) 

17  and  ending  September  30,  1995. 

18  (4)  Report.— By  March  1,  1996,  the  Comp- 

19  troller  General  of  the  United  States  shall  report  to 

20  the   Committee  on   Government  Operations  of  the 

21  House  of  Representatives,  the  Committee  on  Govern- 

22  mental  Affairs  of  the  Senate,  and  the  Committees  on 

23  Small  Business  of  the  House  of  Representatives  and 

24  the  Senate  on  the  effects  of  the  increase  in  the  small 
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1  purchase  threshold  made  by  the  amendment  made 

2  by  subsection  (a). 

3  (d)  Functions  of  Administrator  for  Federal 

4  Procurement  Policy. — Section  6(d)  of  the  Office  of 

5  Federal  Procurement  Policy  Act  (41  U.S.C.  405(d))  is 

6  amended — 

7  (1)  in  paragraph  (7)  by  striking  "and"  after 

8  the  semicolon  at  the  end;  and 

9  (2)   by  redesignating  paragraph   (8)   as  para- 

10  graph  (10)  and  inserting  after  paragraph  (7)  the 

1 1  following: 

12  "(8)   developing  policies,   in   consultation  ^vith 

13  the  Administrator  of  the  Small  Business  Administra- 

14  tion,  that  ensure  that  small  businesses  and  small 

15  businesses  OA\'Tied  and  controlled  by  socially  and  eco- 

16  nomicallj'  disadvantaged  persons  are  provided  with 

17  the   maximum  practicable  opportunities  to  partici- 

18  pate  in  procurements  that  are  conducted  below  the 

19  small  purchase  threshold;  and 

20  "(9)     developing    policies    that    will    promote 

21  achievement  of  goals  for  participation  by  small  busi- 

22  nesses  and  small  businesses  owTied  and  controlled  by 

23  socially    and    economically    disadvantaged    individ- 

24  uals.". 
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1  (e)  Implementation  op  Electronic  Data  Inter- 

2  change  Systems  for  Procurement  Information. — 

3  The  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C. 

4  401  et  seq.)  is  further  amended  by  adding  after  section 

5  29  (as  added  by  section  502)  the  following: 

6  "SEC.  30.  electronic  data  interchange  systems  for 

7  procurement  information. 

8  "(a)  In  General. — The  Administrator  shall  estab- 

9  lish  a  progi'am  for,  and  provide  overall  direction  of  policy 

10  and  leadership  in,  the  development,  coordination,  installa- 

1 1  tion,  and  completion  of  implementation  by  executive  agen- 

12  cies,  by  not  later  than  5  years  after  the  effective  date  of 

13  this  section,  of  electronic  data  interchange  systems  for 

14  procurement  information  (in  this  section  referred  to  as 

15  'systems'). 

16  "(b)  Functions  of  Administrator  of  General 

17  SER^^CES. — The     Administrator     of    General     Sei-vices 

18  shall— 

19  "(1)  establish  acquisition  and  support  programs 

20  to  facilitate  efficient  and  '\\idespread  implementation 

21  of  systems  b}^  executive  agencies; 

22  "(2)  assist  the  Director  of  the  National  Insti- 

23  tute  of  Standards  and  Technolog;y'  in  the  develop- 

24  ment  of  standards  for  those  svstems: 
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1  "(3)  ensure  compliance  with  section  111  of  the 

2  Federal  Property  and  Administrative  Services  Act  of 

3  1949  in  the  establishment  of  systems  by  executive 

4  agencies,  including  by  limiting  the  scope  of  delega- 

5  tions  under  subsection  (a)  of  that  section; 

6  "(4)  submit  to  the  Congress,  on  the  date  that 

7  is  one  year  after  the  effective  date  of  this  section 

8  and  on  that  date  in  each  of  the  5  years  thereafter, 

9  a  report  on  the  overall  progress  by  the  executive 

10  branch  and  by  each  executive  agency  in  establishing 

11  systems;  and 

« 

12  "(5)  coordinate  Avith  the  Administrator  to  faciU- 

13  tate  the  efficient  and  widespread  implementation  of 

14  sj^tems  by  executive  agencies. 

15  "(c)  Establishment  of  Systems  by  Executive 

16  Agencies. — 

17  "(1)  In  general. — The  head  of  each  executive 

18  agency  shall  cooperate  with  the  Administrator  and 

19  the  Administrator  of  General  Services  to  establish  a 

20  system  for  the  agency. 

21  "(2)  Designation  op  program  manager. — 

22  "(A)  Designation. — The  head  of  each  ex- 

23  ecutive  agency  shall  designate  a  program  man- 

24  ager  to  establish  a  system  for  the  agency  and 

25  otherwise  implement  this  section. 
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1  "(B)    FUNCTIONS.^A   program   manager 

2  designated  under  this  paragraph  for  an  execu- 

3  tive  agency  shall — 

4  "(i)  report  directly  to  the  senior  pro- 

5  curement    executive    designated    for    the 

6  agency  under  section  16(3); 

7  "(ii)  be  responsible  for  the  timely  and 

8  cost-effective  establishment  of  a  system  for 

9  the  agency  that  is  responsive  to  the  pro- 

10  curement   needs   of  the   agency,    national 

11  business  needs,  and  the  public's  interest  in 

12  open  government;  and 

13  "(iii)    in    carrying    out    this    section, 

14  comply  ^vith  guidelines  issued  by  the  Ad- 

15  ministrator  under  this  section  and  program 

16  directives  issued  by  the  Administrator  of 

17  -       General  Services  under  section  111  of  the 

18  Federal  Property  and  Administrative  Serv- 

19  ices  Act  of  1949. 

20  "(d)    Functions    of    National    Institute    of 

21  Standards  and  Technology. — The  Director  of  the  Na- 

22  tional  Institute  of  Standards  and  Technology  shall — 

23  "(1)   issue   standards   for   systems   estabHshed 

24  under  this  section,  including  for  the  approval  and 

25  certification  of  systems  under  subsection  (f);  and 
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1  '^(2)  establish  tests  to  facilitate  the  aims  of  this 

2  section  and  support  policies  established  by  the  Ad- 

3  ministrator  under  this  section. 

4  "(e)  Functions  op  Small  Business  Administra- 

5  TION. — ^The  Administrator  of  the  Small  Business  Adminis- 

6  tration  shall  be  principally  responsible  for — 

7  "(1)  promotion  of  the  use  by  small  businesses 

8  of  systems  established  by  executive  agencies;  and 

9  "(2)  informing  and  providing  training  for  small 

10  businesses  with  respect  to  those  systems. 

1 1  "(f)  Approval  and  Certification  of  Systems. — 

12  "(1)  In  general. — The  Administrator  shall  es- 

13  tablish  standards  and  procedures  for  the  submittal 

14  by  executive  agencies,  and  the  review,  approval,  and 

15  certification  by  the  Administrator  for  purposes  of 

16  section  4(11)(B)  \vithin  90  days  after  the  date  of 

17  that  submittal,  of  systems  established  by  executive 

18  agencies. 

19  "(2)  Requirements  for  approval  and  cer- 

20  TIFICATION. — The  Administrator  may  not  approve 

21  and  certify  a  system  established  by  an  executive 

22  agency  unless  the  Administrator  determines  that  the 

23  system — 

24  "(A)  provides  widespread  public  notice  of 

25  solicitations  for  bids  and  proposals  issued  by 
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1  the  agency  and  of  orders  to  be  made  by  the 

2  agency  below  the  small  purchase  threshold;  and 

3  "(B)  allows  private  users  of  the  system  to 

4  electronically — 

5  "(i)  selectively  access  and  review  so- 

6  licitations  and  orders; 

7  "(ii)  respond  to  solicitations  and  no- 

8  tices  of  orders  issued  by  the  agency; 

9  "(iii)  receive  orders  from  the  agency; 

10  "(iv)  access  information  on  awards  of 

11  contracts;  and 

12  "(v)  receive  prompt  bank  card  or  elec- 

13  tronic  funds  transfer  pajmient.". 

14  (f)  Technical  Correction. — Section  18(d)  of  the 

15  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C.  416) 

16  is  amended  by  striking  "(e)"  in  the  first  sentence  and 

17  inserting  "(a)".  , 

18  SEC.  504.  TEST  PROGRAM. 

19  (a)  In  General. — The  Administrator  for  Federal 

20  Procurement  Policy  (in  this  section  referred  to  as  the  "Ad- 

21  ministrator")  may  conduct  a  program  of  tests  of  alter- 

22  native  and  innovative  procurement  procedures.  To  the  ex- 

23  tent  consistent  Avith  this  section,  such  program  shall  be 

24  conducted  consistent  with  section  15  of  the  Office  of  Fed- 
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1  eral  Procurement  Policy  Act  (41  U.S.C.  413).  No  more 

2  than  6  such  tests  shall  be  conducted  under  this  authority. 

3  (b)  Designation  op  Agencies. — Each  test  con- 

4  ducted  pursuant  to  subsection  (a)  shall  be  limited  to  not 

5  more  than  2  specific  contracting  activities  in  an  agency 

6  designated  by  the  Administrator.  Each  agency  so  des- 

7  ignated  shall  select  the  contracting  activities  participating 

8  in  the  test  with  the  approval  of  the  Administrator  and 

9  shall  designate  a  procurement  testing  official  who  shall  be 

10  responsible  for  the  conduct  and  evaluation  of  tests  within 

1 1  that  agency. 

12  (c)  Test  Requirements. — Tests  conducted  under 

13  subsection  (a) — 

14  (1)  shall  be  developed  and  structured  by  the 

15  Administrator,  in  coordination  with  agency  senior 

16  procurement  executives  designated  pursuant  to  sec- 

17  tion  16(e)  of  the  Office  of  Federal  Procurement  Pol- 

18  icy  Act  (41  U.S.C.  414(3)); 

19  (2)  shall  be  for  a  period  of  not  greater  than  4 

20  years; 

21  (3)   shall  be  limited  to  specific  programs  of 

22  agencies  or  specific  acquisitions; 

23  (4)  may  not  include  any  test  with  a  total  esti- 

24  mated  life-cycle  cost  to  the  Grovemment  greater  than 

25  $100,000,000; 

•HS  KM  IH         -^ 


52 


46 

1  (5)  shall  include — 

2  (A)  a  test  of  simplified  procurement  proce- 

3  dures  for  acquisitions  with  an  estimated  annual 

4  total  obligation  of  funds  of  $500,000  or  less  by 

5  the  National  Aeronautics  and  Space  Adminis- 

6  tration; 

7  (B)  a  test  of  streamlined  procedures  for 

8  competition  among  interested  sources  partici- 

9  pating  in  the  tailoring  of  a  solicitation  for  the 

10  purchase  of  commercial  products  by  at  least  one 

11  agency;  and 

12  (C)  a  test  of  commercial  item  acquisition 

13  procedures  in  which  all  evaluation  factors  and 

14  ^  subfactors  on  which  a  contract  award  will  be 

15  based  are  disclosed  in  the  solicitation,  identify- 

16  ing  both  the  absolute  and  relative  weight  for 

17  each  factor  and  each  subf actor;  and 

18  (6)  shall  not  include  any  procurement  the  cost 

19  of  which  is  expected  to  exceed  $5,000,000  (including 

20  options). 

21  (d)  Limitation  on  Total  Value  op  Contracts 

22  Under  Prograisi. — 

23  (1)  Limitation. — The  Administrator  shall  en- 

24  sure  that  the  total  amount  obligated  under  contracts 


4lR  223«  IH 


53 


47 

1  awarded  pursuant  to  the  program  under  this  section 

2  does  not  exceed  $600,000,000. 

3  (2)    Monitoring. — The    Administrator    shall 

4  monitor  the  value  of  contracts  awarded  pursuant  to 

5  the  program  under  this  section. 

6  (3)    PROfflBITION   ON   AWARDS   IN    EXCESS   OP 

7  LIMIT. — No  contract  may  be  awarded  under  the  pro- 

8  gram  under  this  section  if  the  award  of  the  contract 

9  would      result      in      obligation      of     more      than 

10  $600,000,000  under  contracts  under  this  section. 

11  (e)   Procedures  Authorized. — Tests  conducted 

12  under  this  section  may  include  tests  of  any  of  the  following 

1 3  procedures: 

14  (1)  Publication  of  agency  needs  prior  to  draft- 

15  ing  of  a  solicitation. 

16  (2)     Screening    of    sources    and    competition 

1 7  among  capable  vendors. 

18  (3)  Issuance  of  draft  solicitations  for  comment. 

19  (4)  Streamlined  solicitations,  with  a  minimized 

20  number  of  evaluation  factors  and  information  re- 

21  quired  from  vendors,  abbreviated  periods  for  submis- 

22  sion  of  offers,  and  page  limitations  on  offers. 

23  (5)  Limitation  of  source  selection  factors  to^ 

24  (A)  cost  to  the  Government; 

25  (B)  past  experience;  and 
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1  (C)  quality  of  the  contents  of  the  offer. 

2  (6)  Evaluation  of  proposals  by  small  teams  of 

3  highly  qualified  people,  limited  to  30  days. 

4  (7)  Competition  among  sources  of  preevaluated 

5  products. 

6  (8)  Alternative  notice  and  publication  require- 

7  ments. 

8  '  (9)  In  not  more  than  one  of  the  tests,  a  process 

9  in  which — 

10  (A)  the  competitive  process  is  initiated  by 

11  a  notice  in  the  Commerce  Business  Daily  syn- 

12  opsizing  the  needs  of  the  executive  agency  con- 

13  ducting  the  test,  in  functional  and  performance 

14  terms,   wth    other   specifications   provided    for 

15  guidance  only; 

16  (B)  the  notice  invites  interested  sources  to 

17  submit   information   or  samples   showing  their 

18  product's  suitability  for  those  needs  (Avith  price 

19  quotations)    or,    if    appropriate,    showing    the 

20  sources'  technical  capability,  past  performance, 

21  product   supportability,   or   other   qualifications 

22  (with    appropriate   consideration   to   rates   and 

23  other  cost-related  factors); 

24  (C)  contracting  officials  develop  a  request 

25  for  proposals   (including  appropriate  specifica- 
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1  tions  and  evaluation  criteria)   after  reviewing 

2  the  submittals  made  by  interested  sources  and, 

3  if  the  ofKcials  determine  necessary,  after  con- 

4  sultation  with  those  sources;  and 

5  (D)    the    contract    is    awarded    after    a 

6  streamlined  competition  limited  to  all  sources 

7  that  timelj"^  provided  product  information  in  re- 

8  sponse  to  the  notice  or,  if  appropriate,  to  those 

9  sources  determined  most  capable  based  on  those 

10  qualification-based  factors  included  in  an  invita- 

11  tion  to  submit  information  pursuant  to   sub- 

12  paragraph  (B). 

13  (f)  Test  Plan. — Not  later  than  60  days  before  im- 

14  plementing  any  test  program  under  this   section,   the 

15  Administrator  shall — 

16  (1)  provide  a  detailed  test  plan,  including  lists 

17  of  any  regulations  that  are  to  be  waived,  and  any 

18  written  determination  under  subsection  (f)(1)(B)  to 

19  the  CJommittee  on  Government  Operations  of  the 

20  House  of  Representatives  and  the  Committee  on 

21  Governmental  Affairs  of  the  Senate; 

22  (2)  provide  a  copy  of  the  plan  to  the  appro- 

23  priate  authorizing  committees  of  the  House  of  Rep- 

24  resentatives  and  the  Senate;  and 
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1  (3)  publish  the  plan  in  the  Federal  Register 

2  and  provide  an  opportunity  for  public  comment. 

3  (g)  Waiver  of  Procurement  Regulations. — 

4  (1)  In  general. — For  purposes  of  a  test  con- 

5  ducted  under  subsection  (a),  the  Administrator  may 

6  waive — 

7  (A)  any  provision  of  the  Federal  Acquisi- 

8  tion  Regulation  that  is  not  required  by  statute; 

9  and 

10  (B)  any  provision  of  the  Federal  Acquisi- 

11  tion  Regulation  that  is  required  by  a  provision 

12  of  law  described  in  paragraph  (2),  the  waiver  of 

13  which  the  Administrator  determines  in  writing 

14  '  to  be  necessary  to  conduct  any  test  of  any  of 

15  the  9  procedures  described  in  subsection  (e). 
M-'=  (2)  Provisions  op  law  described. — The  pro- 

17  visions  of  law  referred  to  in  paragraph  (1)  are  the 

18  follo^ving: 

19  (A)  Section  3709  of  the  Revised  Statutes 
20'    '-*^  (41  U.S.C.  5). 

21  (B)  Section  3710  of  the  Revised  Statutes 

22  -'      (41  U.S.C.  8). 

23  (C)  Section  3735  of  the  Revised  Statutes 

24  (41  U.S.C.  13). 
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1  .  (D)  Section  310  of  the  Federal  Property 

2  and  Administrative  Services  Act  of  1949  (41 

3  U.S.C.  260). 

4  (E)  Section  303  of  the  Federal  Property 

5  and  Administrative  Services  Act  of  1949  (41 

6  U.S.C.  253). 

7  (F)  Section  2304  of  title  10,  United  States 

8  Code. 

9  (G)  Section  303A  of  the  Federal  Property 

10  and  Administrative  Services  Act  of  1949  (41 

11  U.S.C.  253a). 

12  (H)  Section  303B  of  the  Federal  Property 

13  and  Administrative  Services  Act  of  1949  (41 

14  U.S.C.  253b). 

15  (I)  Section  2305  of  title  10,  United  States 

16  Code. 

17  (J)  Section  303C  of  the  Federal  Property 

18  and  Administrative  Services  Act  of  1949  (41 

19  U.S.C.  253c). 

20  (K)  Section  2319  of  title  10,  United  States 

21  Code. 

22  (L)  Section  4(6)  of  the  Office  of  Federal 

23  Procurement  Policy  Act  (41  U.S.C.  403(6)). 

24  (M)  Section  18  of  the  Office  of  Federal 

25  Procurement  Policy  Act  (41  U.S.C.  416). 

•HR  tSSt  IH  r*  ' 


58 

52 

1  (N)   Sections   8   (e),    (f),   and   (g)   of  the 

2  Small  Business  Act  (15  U.S.C.  637  (e),  (f),  and 

3  (g)). 

4  (h)  Reports  and  Reviews. — 

5  (1)  Administrator. — The  Administrator  shall 

6  report  to  the  Congress  on  the  results  of  each  test 

7  conducted  under  subsection  (a). 

8  (2)  Comptroller  general. — The  Comptrol- 

9  ler  General  of  the  United  States  shall  review  each 

10  test  conducted  under  subsection  (a)  and  report  to 

11  the  Congress  on  each  test  and  shall  report  annually 

12  to  the  Congress  on  the  conduct  of  and  results  of  all 

13  tests  conducted  under  subsection  (a). 

14  (i)  Expiration  of  Authority. — The  authority  to 

15  conduct  tests  under  this  section  and  to  award  contracts 

16  under  such  tests  shall  expire  on  October  1,  1997.  Con- 

17  tracts  entered  prior  to  October  1,  1997,  pursuant  to  a  test 

18  shall  remain  in  effect,  nohvithstanding  the  expiration  of 

19  the  authority  to  conduct  the  test  under  this  section. 

20  SEC.  505.  S»JGLE  AUDIT  UNDER  BROOKS  ARCHTTECT-ENGI- 

21  NEERSACT. 

22  Section  904  of  the  Federal  Property  and  Administra- 

23  tive  Services  Act  of  1949  (40  U.S.C.  544)  is  amended  by 

24  adding  at  the  end  the  following: 
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1  "(d)  An  agency  may  not  perform  any  preaward  audit 

2  to   evaluate   proposed   costs   under   any  contract,   sub- 

3  contract,  or  modification  awarded  or  made  in  accordance 

4  with  this  title  in  any  case  in  which  the  contracting  officer 

5  determines  that  the  objectives  of  the  audit  reasonably  can 

6  be  met  by  accepting  the  results  of  an  audit  conducted  by 

7  a  Federal  Grovemment  audit  agency  within  the  previous 

8  year.". 

9  SEC.  506.  BUY  AMERICAN  REQUIREMENT  FOR  FEDERAL 
10  AGENCIES. 

11  (a)  Applicability  of  Buy  American  Require- 

12  MENTS. — The  Administrator  of  Gleneral  Services  shall  en- 

13  sure  that  the  requirements  of  the  Buy  American  Act  apply 

14  to  all  procurements,  consistent  with  international  obliga- 

15  tions,  made  with  funds  provided  pursuant  to  the  author- 

16  ization  contained  in  the  amendment  made  by  section  601. 

17  (b)  Reports  on  Procurements  From  Foreign 

18  Entities. — ^The  Administrator  of  General  Services  shall 

19  submit  to  the  Congress  a  report  on  the  amount  of  procure- 

20  ments  from  foreign  entities  made  in  fiscal  years  1994, 

21  1995,  and  1996  with  funds  provided  pursuant  to  the  au- 

22  thorization  contained  in  the  amendment  made  by  section 

23  601.  Such  report  shall  separately  indicate  the  dollar  value 

24  of  items  procured  with  such  funds  for  which  the  Buy 

25  American  Act  was  waived  pursuant  to  the  Trade  Agree- 

•HR  ess  ih'  V      * 


60 

54 

1  ment  Act  of  1979  or  any  international  agreement  to  which 

2  the  United  States  is  a  party. 

3  (e)  Prohibition  of  Contracts  With  Persons 

4  Falsely  Labeling  Products  as  Made  in  America. — 

5  If  the  Administrator  of  General  Services  determines  that 

6  a  person  has  been  convicted  of  intentionally  affixing  a 

7  label  bearing  a  "Made  in  America"  inscription  to  any 

8  product  sold  in  or  shipped  to  the  United  States  that  is 

9  not  made  in  America,  the  Administrator  shall  determine, 

10  not  later  than  90  days  after  determining  that  the  person 

11  has  been   so   convicted,   whether  the   person   should  be 

12  debarred  from  contracting  Avith  the  General  Services  Ad- 

13  ministration.   If  the  Administrator  determines  that  the 

14  person  should  not  be  debarred,  the  Administrator  shall 

15  submit  to  Congress  a  report  on  such  determination  not 

16  later  than  30  days  after  the  determination  is  made. 

17  (d)  Definitions. — For  purposes  of  this  section — 

18  (1)  the  term  "Buy  American  Act"  means  title 

19  III  of  the  Act  entitled  "An  Act  making  appropria- 

20  tions  for  the  Treasury  and  Post  Office  Departments 

21  for  the  fiscal  year  ending  June  30,  1934,  and  for 

22  other    purposes",    approved    March    3,    1933    (41 

23  U.S.C.  10a  et  seq.);  and 

24  (2)  the  term  "debar"  means  to  exclude,  pursu- 

25  ant  to  established  administrative  procedures,  from 
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1  Government  contracting  and   subcontracting  for  a 

2  specified  period  of  time  commensurate  with  the  seri- 

3  ousness  of  the  failure  or  offense  or  the  inadequacy 

4  of  performance. 

5  TITLE    VI—PROVISIONS    RELAT- 

6  ING   TO    GENERAL    SERVICES 

7  ADMINISTRATION 

8  SEC.  601.  AUTHORIZATION  OF  FUNCTIONS  AND  ACTIVITIES 

9  UNDER  THE   FEDERAL   PROPERTY  AND  AD- 

10  MINISTRATIVE  SERVICES  ACT  OF  1949. 

11  Section  603(a)  of  the  Federal  Property  and  Adminis- 

12  trative  Services  Act  of  1949  (40  U.S.C.  475)  is  amended 

13  to  read  as  follows: 

14  "(a)  There  are  authorized  to  be  appropriated  such 

15  sums  as  maj'^  be  necessary  to  carry  out  the  provisions  of 

16  this  Act  for  each  fiscal  year  through  the  fiscal  year  ending 

17  on  September  30,  1996,  including  payment  in  advance, 

18  when  authorized  by  the  Administrator,  for  library  mem- 

19  berships  in  societies  whose  publications  are  available  to 

20  members  only,  or  to  members  at  a  price  lower  than  that 

21  charged  to  the  general  public.  Nothing  in  this  subsection 

22  shall  affect  authorizations  of  appropriations  or  appropria- 

23  tions  set  forth  elsewhere  in  this  Act.". 
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1  SEC.  602.  REQUIREMENTS  FOR  APPOINTMENTS  TO  SENIOR 

2  POSITIONS  IN  GENERAL  SERVICES  ADMINIS- 

3  TRATION. 

4  (a)  In  General. — Section  101  of  the  Federal  Prop- 

5  erty  and  Administrative  Services  Act  of  1949  (40  U.S.C. 

6  751)  is  amended  by  redesignating  subsection  (f)  as  sub- 

7  section  (g)  and  by  inserting  after  subsection  (e)  the  follow- 

8  ing  new  subsection: 

9  "(f)  A  person  appointed  as  the  Deputy  Administrator 

10  of  General  Semces  or  as  the  head  of  a  principal  organiza- 

11  tional  unit  of  the  General  Services  Administration  shall, 

12  in  addition  to  any  other  minimum  qualifications,  have  sig- 

13  nificant  previous  management  experience  in  government 

14  or  the  private  sector  in  an  area  or  areas  directly  related 

15  to  the  functions  and  responsibilities  of  the  position  to 

16  which  that  person  is  appointed.". 

17  (b)  Efpectia^  Date. — The  amendments  made  by 

18  subsection  (a)  shall  not  apply  to  any  person  in  a  position 

19  affected  by  such  amendments  on  the  date  of  the  enactment 

20  of  this  Act. 

O 
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Mr.  English.  We  do  have  representatives  from  the  Greneral  Ac- 
counting Office,  GSA,  Small  Business  Administration,  and  the  Of- 
fice of  Federal  Procurement  Policy  as  well  as  industry  representa- 
tives. And  we  want  to  thank  all  of  our  witnesses  for  participating 
today. 

But  before  we  get  started,  I  want  to  recognize  the  ranking  mem- 
ber of  the  subcommittee  and  our  good  friend,  Al  McCandless  from 
California. 

[The  prepared  statement  of  Mr.  English  follows:] 
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OPEHZMO   STATEMEIIT 

OF   THE 

HOHORABLE  OLEMN  ENGLISH 

COMKITTEE  OH  OOVERIIMEIIT  OPERATIOH8 
SUBCONHITTEE  OH  LEGISLATION  AHD  HATIONAL  SECDRITY 

OH  H.R.  2238 
THE  "FEDERAL  ACQUISITIOH  IMPROVEMENT  ACT  OF  1993" 

MAT  25,  1993 

Good  morning  ladies  and  gentleman,  and  welcome  to  the 
Subcommittee  hearing  on  H.R.  2238,  the  "Federal  Acquisition 
Improvement  Act  of  1993",  which  was  introduced  yesterday  by 
Chairman  Conyers  and  co-sponsored  by  Armed  Services  Committee 
Chairman  Dellums. 

This  bill  is  based  on  H.R.  3161  (the  "Federal  Property  and 
Administrative  Services  Authorization  Act  of  1992")  which  was 
passed  by  the  House  late  in  the  102nd  Congress.   Its  provisions 
reflect  long  months  of  debate  and  compromise  by  the  Government 
Operations  and  Armed  Services  Committees  together  with  industry, 
the  Executive  Branch,  and  other  participants  in  the  Federal 
procurement  process.   Timely  enactment  of  this  legislation  would 
provide  real  and  immediate  improvements  by:   (1)  encouraging 
commercial  product  acquisition;  (2)  enhancing  competition  and 
reducing  paperwork;  (3)  strengthening  the  bid  protest  process; 
(4)  streamlining  and  simplifying  thousands  of  small  purchases; 
and  (5)  reserving  almost  $3  billion  of  additional  government 
business  for  small  firms. 

Consideration  of  H.R.  2238  is  an  important  first  step  in  a 
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2 
comprehensive  procurement  reform  program  that  Chairmen  Conyers 
and  Dellums  plan  to  undertake  this  Congress.   Clearly,  additional 
work  will  be  needed  to  address  other  issues  raised  by  the  Defense 
Department's  Section  800  panel,  the  Administration's  National 
Performance  Review,  and  the  wealth  of  oversight  work  performed  by 
committees  in  both  chambers  of  Congress.   A  thorough  and  balanced 
approach  to  reform  will  allow  us  to  make  improvements  without 
neglecting  principles  which  have  served  the  taxpayers  well.   The 
challenge  is  to  simplify  the  process  without  abandoning 
provisions  that  ensure  fairness,  competition,  and  integrity. 

The  Committee  believes  that  the  time  has  come  to  simplify 
the  Federal  procurement  process  for  the  benefit  of  Federal 
agencies  and  businesses  alike.   This  bill  represents  the  first 
step  in  that  process. 

At  this  time  I  ask  for  unanimous  consent  to  enter 
Chairman  Conyer's  entire  statement  in  the  record. 

Today  we  will  hear  testimony  from  representatives  of  GAO, 
6SA,  the  SBA,  and  the  Office  of  Federal  Procurement  Policy,  as 
well  as  industry  representatives.   I  would  like  to  thank  all  of 
the  witnesses  for  participating  in  today's  hearing. 

At  this  time,  I  would  like  to  recognize  the  Ranking  Minority 
Member  of  the  Subcommittee,  the  distinguished  member  from 
California,  Al  McCandless. 
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Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

The  procurement  reform  legislation  we  are  here  to  discuss  today 
has  had  a  long  history.  I  am  encouraged  that  the  version  before  us 
represents  coordinated  efforts  between  the  Grovemment  Operations 
Committee  and  the  Armed  Services  Committee.  We  look  forward  to 
working  with  our  colleagues  on  Armed  Services  in  the  coming 
months  for  more  comprehensive  acquisition  reform  related  to  the 
review  of  the  section  800  panel's  recommendations. 

This  bill  takes  several  important  first  steps  in  much-needed  Fed- 
eral procurement  reform.  Among  other  things,  it  would  alleviate 
barriers  to  commercial  product  acquisition,  enhance  competition, 
strengthen  the  bid  protest  process,  and  increase  the  small  purchase 
threshold  to  increase  small  business  participation  and  streamline 
the  procurement  process. 

Procurement  reform,  like  many  other  things  we  do,  is  often  dif- 
ficult to  achieve  because  of  the  multiple  goals,  multiple  agendas, 
and  the  competing  political  interests  of  people  involved.  This  bill 
attempts  modest  change,  in  the  hopes  that  the  bigger  and  more  dif- 
ficult issues  can  be  addressed  in  the  larger  context  of  the  section 
800  panel's  recommendations. 

I  look  forward  to  continuing  to  work  on  this  legislation  as  well 
as  the  larger  issues  of  procurement  reform. 

Mr.  Chairman,  thank  you. 

Mr.  English.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  dinger  follows:] 
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Mr.  Chairman,  I  am  pleased  that  we  are  here  today  to  hear 
testimony  on  legislation  to  improve  the  federal  procurement 
system.   This  legislation  represents  a  good  first  step  in 
addressing  some  of  the  problems  government  buyers  and  companies 
who  sell  goods  and  services  to  those  buyers  face  every  day. 

Currently  there  exists  we 11 -documented  barriers  in  the 
government  contracting  process  which  prevent  many  companies  from 
doing  business  with  the  government  because  of  the  layers  and 
layers  of  procurement  requirements  which  do  not  exist  in  the 
commercial  marketplace. 

A  good  example  of  these  barriers  was  cited  by  the  Section 
800  Panel  in  the  Executive  Summary  of  its  report.   It  involved  a 
story  told  by  a  former  DoD  official  about  radios  purchased  during 
the  Gulf  War. 

Apparently,  the  U.S.  Army  placed  an  emergency  order  for 
6,000  commercial  radio  receivers,  waiving  all  military 
requirements  and  specifications.   Because  of  the  urgency  of 
preparations  for  war  —  as  well  as  the  always  present  threat  of 
being  second-guessed  once  the  urgency  was  gone  —  there  was  no 
responsible  procurement  official  who  would  waive  the  requirement 
for  the  company  to  certify  that  the  Army  was  being  offered  the 
lowest  available  price.   Since  the  radio  was  widely  marketed  and 
any  misstatement  might  constitute  a  felony,  no  company  official 
would  make  this  certification.   The  impasse  was  resolved  only 
when  the  Japanese  Government  bought  the  radios  without  a  price 
certification,  donated  them  to  the  U.S.  Army,  and  credited  the 
purchase  against  Japan's  financial  contribution  to  Operation 
Desert  Storm. 

This  story  underscores  how,  under  the  current  system,  even 
if  the  government  wants  to  buy  a  commercial  product,  it  has  such 
a  difficult  time.  This  bill  would  make  great  strides  in 
beginning  to  fix  this. 


Mr.  Chairman,   I  am  encouraged  that  we  are  taking  a  first 
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step  in  reforming  the  federal  procurement  system.   However,  I  eun 
disappointed  that,  in  modeling  this  bill  after  last-year's  H.R. 
3161,  a  significant  element  of  that  bill  was  not  included  in  this 
bill.   Title  VI  of  H.R.  3161  would  have  established  a  Commission 
on  Information  Technology  and  Paperwork  Reduction  to  study  and 
investigate  federal  policies  related  to  information  management. 
I  feel  strongly  in  pursing  this  and,  as  you  know,  have  introduced 
this  legislation  this  year,  H.R.  1091. 

I  look  forward  to  continuing  to  work  with  you  on  all  of 
these  bills,  and  with  our  colleagues  on  the  Armed  Services 
Committee  on  the  recommendations  of  the  Section  800  Panel. 
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Mr.  English.  We  will  have  two  panels  of  witnesses  today.  Our 
first  panel — and  I  hope  that  as  I  call  your  name,  you  will  come  for- 
ward— Mr.  Robert  Hunter,  who  is  associate  general  counsel  for  the 
General  Accounting  Office;  Mr.  William  Early,  the  Chief  Financial 
Officer  of  the  Greneral  Services  Administration;  the  Honorable 
Allan  Burman,  who  is  the  Administrator  of  the  Office  of  Federal 
Procurement  Policy;  and  Mr.  Robert  Moffitt,  who  is  the  Associate 
Administrator  for  Procurement  Assistance  from  the  Small  Business 
Administration. 

Mr.  Hunter,  we  will  let  you  lead  off  the  testimony. 

Let  me  say  to  our  witnesses — and  I  want  to  include  all  witnesses 
today — that  I  encourage  you  in  the  strongest  possible  terms  to 
please  summarize  your  testimony.  Please  do  not  feel  that  you  have 
to  read  every  word  in  your  written  statement  to  us.  Without  objec- 
tion, your  complete  written  testimony  will  be  made  a  part  of  the 
record. 

So  we  would  like  to  move  right  along  this  morning.  So  please 
summarize. 

STATEMENT  OF  ROBERT  HUNTER,  ASSOCIATE  GENERAL 
COUNSEL,  GENERAL  ACCOUNTING  OFFICE 

Mr.  Hunter.  Thank  you,  Mr.  Chairman. 

I  should  say  at  the  start,  we  are  in  favor  of  this  bill.  We  think 
it  is  a  good  first  step,  as  Congressman  McCandless  has  said.  My 
statement  summarizes  each  of  the  various  titles.  I  think  the  most 
significant  parts  are  the  procurement  of  commercial  items  part  of 
the  bill,  the  increase  in  the  truth  in  negotiations  threshold,  and  of 
course  the  increase  in  the  small  purchase  threshold.  We  favor  all 
of  those  operations. 

A  provision  that  we  really  would  like  to  talk  about  today  deals 
with  the  GAO  bid  protest  authority. 

As  I  am  sure  you  know,  GAO  has  been  awarding  bid  protest 
costs  under  the  Cfompetition  in  Contracting  Act.  But  the  authority 
to  do  that  was  challenged  in  court  by  the  Department  of  Justice  on 
constitutional  separation  of  powers  grounds.  The  suit  was  dis- 
missed, but  the  issue  is  still  there. 

This  bill  would  take  care  of  that  problem  and  make  GAO's  deter- 
minations concerning  the  award  of  bid  protest  costs  recommenda- 
tions instead  of  mandatory  requirements.  So  we  endorse  that  part 
of  the  bill  particularly. 

There  is  another  issue  with  regard  to  bid  protests  that  we  have 
been  concerned  with  for  some  time.  Under  our  authority  to  issue 
regulations  about  how  we  handle  bid  protests,  we  have  established 
a  procedure  whereby  we  issue  protective  orders  so  that  attorneys 
representing  protesters  can  see  the  information  that  they  need  to 
see  to  represent  their  clients;  but  they  are  precluded  from  giving 
that  information  to  their  clients. 

Now,  that  works  very  well.  Our  use  of  protective  orders  is  similar 
to  their  use  by  the  Boards  of  Contracts  Appeals  and  by  the  courts. 
But  some  government  agencies  think  we  don't  have  the  authority 
to  issue  protective  orders,  and  so  they  refuse  to  provide  information 
under  protective  orders.  We  would  like  to  see  this  problem  ad- 
dressed legislatively  and  would  urge  that  protective  order  authority 
be  included  in  this  bill. 
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The  final  part  of  the  bill,  of  course,  is  the  GSA  reauthorization 
part,  which  we  also  endorse.  We  have  found  that  GSA,  because 
many  of  its  programs  are  funded  through  revolving  funds  and, 
therefore,  are  not  replenished  by  appropriations,  doesn't  get  the 
same  kind  of  congpressional  attention  that  other  agencies  do. 

The  periodic  reauthorization  should  put  that  congressional  focus 
on  GSA,  as  it  does  other  agencies. 

That  is  a  very  brief,  quick  summary  of  my  statement. 

Mr.  English.  Thank  you  very  much.  Appreciate  that,  Mr.  Hun- 
ter. 

[The  prepared  statement  of  Mr.  Hunter  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  be  here  today  to  discuss  the  proposed 
"Federal  Acquisition  Improvement  Act  of  1993." 

Procurement  reform  is  especially  critical  in  this  era  of 
inescapable  austerity  in  the  Federal  budget.   The  hearings 
Chairman  Conyers  held  on  procurement  reform  in  the  last 
Congress  demonstrated  the  need  to  make  changes  in  the  way 
the  government  spends  billions  of  procurement  dollars.   He 
noted  that  federal  procurement  does  not  always  get  the 
attention  it  warrants.   We  agree. 

Procurement  reform  promises  to  be  an  important  issue  in  the 
103rd  Congress.   As  you  know,  the  "Section  800"  panel  on 
revising  defense  acquisition  laws  recently  delivered  its 
multi-volume  report  to  the  Congress  detailing  hundreds  of 
proposed  legislative  changes.   In  addition,  we  understand 
that  the  Administration's  "National  Performance  Review"  also 
will  address  procurement  issues,  and  may  propose  additional 
reforms.   The  draft  bill  represents  an  important  step  in 
this  reform  effort.   It  addresses  many  of  the  proposals  of 
the  "Section  800"  panel  and  will  go  far  toward  bringing 
greater  efficiency  and  fairness  to  the  Federal  procurement 
system.   We  support  the  bill,  and  appreciate  the  opportunity 
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to  work  with  the  Subcommittee  staff  on  its  various 
provisions . 


Title  I — Enhancement  of  Competition 

Title  I  of  the  bill,  "Enhancement  of  Competition  in 
Contracting, "  would  put  into  law  a  clear  preference  for  the 
acquisition  of  commercial  items.   Despite  many  reform 
efforts  in  recent  years,  we  still  have  with  us  the  all-too- 
common  practice  of  buying  expensive,  specially-designed 
products  when  off-the-shelf,  commercial  products  would  do 
the  job  just  as  well.   Among  other  changes,  the  bill  would 
promote  the  acq\aisition  of  commercial  items  by  providing  for 
the  use  of  standard,  simplified  contracts. 

Title  II — Federal  Property  Act 

Title  II  of  the  bill  would  revise  a  number  of  statutory 
provisions  governing  civilian  agency  procurements,  in  part 
to  conform  them  to  existing  provisions  applicable  to  DOD  and 
NASA.   One  of  these  amendments  is  a  temporary  increase  in 
the  threshold  for  requests  for  cost  or  pricing  data  from 
$100,000  to  $500,000. 

Title  II  also  would  provide  for  more  meaningful  disclosure 
of  evaluation  factors  and  weights,  particularly  with  respect 
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to  price  or  cost  to  the  Government.    We  support  these 
amendments. 

Title  III — Amendments  to  Title  10 

Title  III  of  the  bill  includes  amendments  to  Title  10  of  the 
U.S.  Code  to  conform  it  to  changes  made  to  laws  governing 
the  civilian  section  by  Titles  I  and  II  of  the  bill.   We 
favor  consistency,  where  appropriate,  in  the  laws  governing 
defense  and  non-defense  procurements,  and  therefore  support 
these  provisions. 

Title  IV — Brooks  Act        .::.  -- 

Title  IV  of  the  bill  would  clarify  the  authority  of  the 
General  Services  Board  of  Contract  Appeals  to  dismiss 
protests  brought  in  bad  faith,  provide  authority  to  assess 
costs  in  certain  circumstances,  and  require  GSA  to  compile 
data  from  Federal  agencies  regarding  the  procurement  of 
automatic  data  processing  equipment.   We  support  these 
amendments. 

Title  V — Miscellaneous 

Title  V  of  the  bill  includes  a  number  of  miscellaneous 
amendments  to  Federal  procurement  law. 
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Section  501  of  the  bill  is  of  particular  interest  to  the 
General  Accounting  Office.   it  would  revise  provisions  of 
the  Competition  in  Contracting  Act  dealing  with  protest 
costs.   Since  enactment  of  CICA  in  1984,  the  Comptroller 
General  has  been  authorized  to  declare  that  a  successful 
protester  is  entitled  to  the  costs  of  filing  and  pursuing 
the  protest,  including  reasonable  attorneys'  fees.   About  2 
years  ago,  the  Department  of  Justice  filed  suit  in  federal 
district  court  challenging  the  constitutionality  of  this 
authority.^   That  litigation  has  been  dismissed,  but  the 
underlying  dispute  has  yet  to  be  resolved. 

We  remain  prepared  to  defend  the  constitutionality  of  the 
current  statutory  provisions.   At  the  same  time,  we  would 
welcome  legislative  resolution  of  this  dispute.   Section  501 
would  resolve  the  issue  by  making  the  Comptroller  General's 
determination  that  a  protester  should  be  reimbursed  its 
costs  a  recommendation  to  the  Federal  agency.   This  would  be 
consi-stent  with  GAO' s  responsibility  to  make  recommendations 
for  corrective  action  when  it  sustains  a  protest.   Section 
501  fully  addresses  the  Justice  Department's  concerns,  and 
we  do  not  think  that  its  provisions  would  have  any  adverse 
effect  upon  our  ability  to  provide  meaningful  relief  to 
successful  protesters.   We  expect  that  recommendations 


1 .  United  States  v.  Instruments,  S.A.  Inc.  and  Fisions 
Instruments/VG  Instruments,  No.  91-1574  (D.D.C.  filed  June 
26,  1991) . 
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regarding  reimbursement  of  protesters'  costs  would  receive 
the  same  level  of  agency  compliance  as  do  our  decisions  on 
the  merits  of  protests.   Since  enactment  of  CICA  in  1984, 
agencies  have  failed  to  comply  with  GAO  recommendations  in 
only  five  cases. 

There  is,  however,  another  serious  issue  involving  protests 
at  GAO  that  the  bill  does  not  address,  the  resolution  of 
which  would  significantly  enhance  the  stability  of  our 
process.   We  would  urge,  therefore,  that  the  Committee  give 
consideration  to  including  in  the  bill  a  clarification  of 
the  Comptroller  General's  authority  to  issue  protective 
orders. 

Under  his  authority  to  prescribe  procedures  necessary  to  the 
expeditious  resolution  of  protests,  the  Comptroller  General 
currently  issues  protective  orders  to  safeguard  from 
disclosure  information  furnished  to  party  representatives 
that  would  provide  a  competitive  advantage  to  the  party 
needing  that  information.   The  protective  order  mechanism 
has  become  an  integral  part  of  the  GAO  bid  protest  process 
and  has  been  shown  to  be  essential  to  the  fair  resolution  of 
bid  protests.   Several  Executive  Branch  agencies,  however, 
contend  that  CICA  does  not  contain  sufficiently  explicit 
authority  for  GAO  to  issue  protective  orders.   We  are 
prepared  to  work  closely  with  the  Committee  concerning  this 
matter. 
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Section  502  of  the  bill  would  direct  amendment  of  the 
Federal  Acquisition  Regulation  to  require  agencies  to 
provide  a  requested  debriefing  to  any  disappointed  offeror 
when  a  contract  is  awarded  on  a  basis  other  then  price 
alone.   The  section  would  establish  the  minimum  information 
that  must  be  disclosed. 

It  is  clear  to  us  from  having  reviewed  protests  for  many 
years  that  firms  often  are  frustrated  in  their  efforts  to 
learn  the  basis  for  agency  procurement  decisions.   When  the 
agency  does  provide  a  comprehensive  debriefing,  it  often 
comes  too  late  for  the  firm  to  challenge  apparent  errors  in 
the  award. 

We  welcome  this  effort  to  improve  the  usefulness  of 
debriefings  through  explicit,  minimum  statutory  standards 
and  requirements.   We  support  this  reform  effort  and  look 
forward  to  working  with  Congress  and  with  the  Federal 
Acquisition  Regulatory  Council  on  these  important  issues. 

Section  503  of  the  bill  provides  for  an  increase  in  the 
small  purchase  threshold.   The  bill  would  raise  the  small 
purchase  threshold  from  $25,000  to  $50,000  (to  be  adjusted 
automatically  for  inflation  every  5  years)  and  twice  that 
amount  for  procurements  performed  through  an  OFPP-certif led 
electronic  data  interchange  system. 
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We  support  provisions  such  as  these,  which  are  intended  to 
increase  the  productivity  of  a  Federal  workforce  that  is 
likely  to  be  shrinking,  if  appropriate  management  attention 
is  devoted  to  their  proper  implementation.   We  are 
concerned,  however,  that  small  purchases  may  not  receive 
sufficient  oversight,  particularly  with  respect  to 
determining  that  prices  are  fair  and  reasonable.   The  bill 
provides  an  opportunity  for  agencies  to  improve  their 
efficiency,  but  will  increase  the  need  for  management 
attention  to  ensure  that  abuses  are  avoided. 

The  draft  bill's  preference  for  the  use  of  Electronic  Data 
Interchange  in  small  purchase  contracting,  if  effectively 
implemented,  should  significantly  reduce  the  burden  —  both 
on  business  and  agencies  —  of  the  current  paper-based 
process  while  permitting  increased  opportunities  for 
participation  in  the  procurement  process  by  small 
businesses.   We  caution,  however,  that  the  use  of  Electronic 
Data  Interchange  requires  adequate  internal  controls  to 
assure  the  integrity  of  the  information  exchange.   The 
Comptroller  General,  in  a  1991  decision^  outlined  the 
criteria  for  providing  this  assurance.   We  would  be  happy  to 
provide  a  copy  of  that  decision  to  the  Committee. 


2.   71  Comp.  Gen.  109  (1991) 
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Section  504  of  the  bill  provides  for  a  test  program  to  be 
administered  by  the  Office  of  Federal  Procurement  Policy. 
Tests  would  be  limited  in  dollar  value,  limited  in  scope  and 
duration,  and  limited  with  regard  to  the  statutes  that  could 
be  waived  in  conducting  any  test.   With  these  carefully 
crafted  restrictions,  we  support  this  test  authority. 
Section  504  provides  for  GAO  to  monitor  the  tests  and  to 
report  to  the  Congress.   We  look  forward  to  working  with 
OFPP  and  the  Congress  in  what  we  believe  could  be  a  very 
fruitful  test  program. 

Title  VI — GSA  Reauthorization 

Title  VI  of  the  bill,  "Provisions  Relating  to  General 
Services  Administration,"   would  authorize  appropriations 
for  the  General  Services  Administration  through  fiscal  year 
1996,  thus  establishing  a  requirement  for  reauthorization  of 
agency  appropriations  in  lieu  of  the  current  permanent 
authorization. 

We  agree  that  there  is  a  need  for  increased  oversight  of  GSA 
on  a  regular  basis.   In  recent  years.  Congress  has  been 
involved  in  several  individual  GSA  projects  and  has  kept  a 
watchful  eye  over  some  GSA  efforts,  such  as  computer 
procurements  and  FTS  2000.   Congress  has  not,  however,  taken 
as  active  a  role  in  GSA' s  overall  mission  or  performance  as 
an  agency. 
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A  factor  hindering  sustained  attention  to  GSA  is  that  it 
does  not  rely  on  direct  appropriated  funds  for  much  of  its 
operations.   The  majority  of  GSA' s  operating  funds  are 
generated  by  charging  agencies  for  goods  and  services.   In 
fiscal  year  1990,  direct  appropriations  accounted  for  less 
than  4  percent  of  its  total  budget — about  $274  million  of 
the  $8  billion  total. 

Periodic  reauthorization  of  GSA  will  provide  a  focus  for 
defining  and  achieving  key  agency-wide  strategic  goals  and 
objectives,  without  regard  to  how  the  activities  involved 
are  funded. 

This  concludes  my  prepared  statement.   I  will  be  pleased  to 
respond  to  any  questions  the  Members  of  the  Subcommittee 
might  have. 
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Mr.  English.  Mr.  Early. 

STATEMENT  OF  WILLIAM  B.  EARLY,  JR.,  ACTING  CHIEF 
FINANCIAL  OFFICER,  GENERAL  SERVICES  ADMINISTRATION 

Mr.  Early.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  appear 
before  you  and  the  members  of  the  committee  to  comment  on  this 
bill. 

As  you  know,  the  previous  Administrator  of  GSA  has  testified  be- 
fore the  subcommittee  on  many  of  the  topics  contained  in  the  past 
bill  and  the  aspects  that  were  concerning  GSA. 

We  appreciate  the  opportunity  we  have  had  over  the  past  year 
working  with  you  and  your  staff,  and  the  meaningful  dialog  has  re- 
sulted in  a  bill  that  we  support  and  the  general  changes  to  those 
provisions. 

We  notice  that  there  is  a  new  provision  affecting  the  Federal  Pro- 
curement Policy  Act  on  the  electronic  data  interchange,  systems  for 
procurement  information.  We  actively  are  pursuing  automating  our 
acquisition  system  and  believe  that  such  automated  processes  will 
enhance  the  efficiency  of  the  procurement  process  and  will  be  an 
aid  to  small  business. 

We  further  agree  with  a  significant  increase  in  the  small  pur- 
chase authority  threshold.  GSA  believes  that  the  increase  in  the 
threshold  must  be  accompanied  by  improved  notification  to  indus- 
try, such  as  through  use  of  electronic  bulletin  boards  and  electronic 
data  interchange.  GSA  will  work  closely  with  the  Office  of  Federal 
Procurement  Policy,  the  National  Institute  of  Standards  and  Tech- 
nology, and  executive  agencies  and  industry  to  develop  and  imple- 
ment enhancements  to  the  procurement  system  that  are  based  on 
the  use  of  the  electronic  bulletin  boards  and  EDI  technology. 

These  improvements  are  expected  to  reduce  the  cost  of  doing 
business  with  the  government  as  well  as  administrative  costs  to 
the  government  which  purchases  goods  and  services. 

In  closing,  I  would  like  to  address  section  601  of  the  draft  bill. 
That  section  changes  GSA's  permanent  authorization  to  a  cyclic  au- 
thorization. In  previous  testimony  before  this  subcommittee,  the 
former  GSA  Administrator  expressed  his  difficulty  with  this  pro- 
posal. 

The  Administrator  did  not  support  such  a  change  for  several  rea- 
sons. First,  he  believed  that  such  a  change  was  not  necessary  to  in- 
crease this  subcommittee's  oversight  on  GSA's  programs  and  oper- 
ations. 

Second,  the  original  drafters  of  the  Federal  Property  and  Admin- 
istrative Services  Act  believed  that  a  permanent  authorization  of 
GSA  administrative  and  management  functions  was  necessary  to 
avoid  potential  disruptions  of  those  functions  and  to  the  agencies 
which  they  support.  The  reasoning  Congress  used  to  establish  GSA 
on  a  permanent  basis  remains  valid  today. 

The  Administrator  also  noted  that  these  reasons  are  the  same 
ones  why  Congress  provided  the  Office  of  Federal  Procurement  Pol- 
icy with  the  permanent  authorization. 

As  you  know,  GSA  does  not  yet  have  an  Administrator.  I  am  sure 
that  when  an  Administrator  is  confirmed,  that  this  aspect  of  the 
draft  bill  will  be  of  significant  interest  to  him.  Consequently,  nei- 
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ther  the  Acting  Administrator,  Dennis  Fischer,  nor  myself  would 
want  to  commit  the  agency  to  this  matter. 

Regardless  of  whether  the  subcommittee  decides  on  cyclic  author- 
ization or  another  program  management  technique  with  respect  to 
this  agency,  GSA  is  looking  forward  to  working  with  the  sub- 
committee and  staff  on  matters  of  mutual  interest  and  concern. 

Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Early  follows:] 
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Good  Morning  Mr.  Chairman  and  members  of  the  Subcommittee.   I 
appreciate  the  opportunity  to  appear  before  the  Subcommittee  on 
Legislation  and  National  Security  of  the  House  Committee  on 
Government  Operations  to  discuss  the  draft  bill  on  the  Federal 
Acquisition  Improvement  Act  of  1993.   The  draft  bill  is  similar 
to  H.R.  3161,  which  was  passed  by  the  House  of  Representatives 
during  the  102nd  Congress. 

As  you  know,  the  previous  Administrator  of  GSA  has  testified 
before  this  Subcommittee  on  many  of  the  topics  contained  in  H.R. 
3161.   There  were  aspects  of  that  previous  bill  that  concerned 
GSA.   We  appreciate  the  opportunity  which  the  Subcommittee 
afforded  GSA  to  work  with  your  staff  in  resolving  matters  of 
concern  to  this  agency.   Meaningful  dialogue  between  your  staff 
resulted  in  significant  and  positive  changes.   We  note  one  new 
aspect  of  the  bill  which  is  very  timely  even  though  it  was  not  a 
part  of  the  last  version  of  H.R.  3161.   Specifically,  section 
503(e)   proposes  a  new  section  30  to  the  Office  of  Federal 
Procurement  Policy  Act  on  Electronic  Data  Interchange  Systems  for 
Procurement  Information.   GSA  is  actively  pursuing  automating  its 
acquisition  system.   We  believe  that  such  automated  processes 
will  enhance  the  efficiency  of  the  procurement  process  and  be  an 
aid  to  small  businesses. 

Furthermore,  GSA  fully  agrees  that  a  significant  increase  in  the 
small  purchase  authority  threshold  is  appropriate.   Moreover,  GSA 
believes  that  the  increase  in  the  threshold  must  be  accompanied 
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by  improved  notification  to  industry,  such  as  through  use  of 
electronic  bulletin  boards  and  electronic  data  interchange  ( EDI ) . 
GSA  will  work  closely  with  the  Office  of  Federal  Procurement 
Policy,  the  National  Institute  of  Standards  and  Technology, 
Executive  agencies  and  industry  to  develop  and  implement 
enhancements  in  the  procurement  system  that  are  based  on  the  use 
of  electronic  bulletin  boards  and  EDI  technology.   As  was  noted 
early  in  this  statement,  such  improvements  to  the  procurement 
process  are  expected  to  reduce  the  cost  of  doing  business  with 
the  Government  as  well  as  the  administrative  costs  to  the 
Government  when  it  purchases  good  and  services. 

In  closing,  I  would  like  to  address  section  601  of  the  draft 
bill.   That  section  changes  GSA's  permanent  authorization  to  a 
cyclic  authorization.   In  previous  testimony  before  this 
Subcommittee,  the  former  GSA  Administrator  expressed  his 
difficulty  with  this  aspect  of  H.R.  3161.   The  Administrator  did 
not  support  such  a  change  for  several  reasons.   First,  he 
believed  that  such  a  change  was  not  necessary  to  increase  this 
Subcommittee's  oversight  of  GSA  programs  and  operations.   Second, 
the  original  drafters  of  the  Federal  Property  and  Administrative 
Services  Act  believed  that  a  permanent  authorization  of  GSA's 
administrative  and  management  functions  was  necessary  to  avoid 
potential  disruptions  of  those  functions  and  the  agencies  which 
they  support.   This  basis  for  Congress  to  establish  GSA  on  a 
permanent  basis  remains  valid  today.   The  Administrator  also 
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noted  that  the  reasons  cited  above  are  the  same  reasons  why 
Congress  provided  the  Office  of  Federal  Procurement  Policy  with 
permanent  authorization. 

As  you  know,  GSA  does  not  yet  have  an  Administrator.   I  am  sure 
that  when  an  Administrator  is  confirmed  that  this  aspect  of  the 
draft  bill  will  be  of  significant  interest  to  him.   Consequently, 
neither  the  Acting  Administrator,  Dennis  Fischer,  nor  myself 
would  want  to  commit  the  agency  on  this  matter. 

Regardless  of  whether  the  Subcommittee  decides  on  cyclic 
authorization  or  another  program  management  technique  with 
respect  to  this  agency,  GSA  looks  forward  to  working  with  the 
Subcommittee  and  staff  on  matters  of  mutual  interest  and  concern. 

Thank  you,  Mr.  Chairman  and  members  of  the  Subcommittee  for  the 
opportunity  to  appear  before  you  today.   I  would  be  pleased  to 
answer  any  questions  which  the  Subcommittee  might  have.   If  I  can 
not  answer  it  today,  I  would  ask  the  Subcommittee's  indulgence  to 
provide  a  response  for  the  record. 
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Mr.  English.  Dr.  Burman. 

STATEMENT  OF  ALLAN  V.  BURMAN,  ADMINISTRATOR,  OFFICE 
OF  FEDERAL  PROCUREMENT  POLICY,  OFFICE  OF  MANAGE- 
MENT AND  BUDGET 

Dr.  Burman.  Thank  you  very  much,  Mr.  Chairman.  I  am  pleased 
to  be  here  this  morning,  Mr.  Chairman  and  ranking  members 
McCandless  and  Chnger. 

I  would  like  to  discuss  the  procurement  provisions  of  the  draft 
legislation,  the  Federal  Acquisition  Improvement  Act  of  1993;  it  in- 
cludes a  variety  of  provisions  designed  to  improve  the  way  the  gov- 
ernment buys  goods  and  services.  And  the  administration  supports 
many  of  these  as  important  steps  toward  streamlining  the  procure- 
ment process. 

The  President's  February  22,  1993,  report,  "Technology  for  Amer- 
ica's Economic  Growth,  A  New  Direction  to  Build  Economic 
Strength,"  encouraged  agencies  to  give  priority  to  commercial  speci- 
fications and  products,  to  experiment  with  a  portion  of  their  pro- 
curement budgets  to  procure  innovative  products  and  services,  and 
to  use  performance-based  contracting  strategies  that  allow  contrac- 
tors to  be  innovative  and  efficient;  and  we  particularly  support 
those  aspects  of  this  legislation  that  encourage  these  kinds  of  out- 
comes. 

In  addition,  the  administration  is  reviewing  the  recommenda- 
tions of  the  section  800  panel — after  section  800  of  the  fiscal  year 
1991  defense  authorization  bill — for  further  streamlining  initia- 
tives. And  we  hope  to  work  with  the  committee  on  these  initiatives 
as  well. 

One  of  my  top  priorities  as  Administrator  for  Federal  Procure- 
ment Policy  has  been  to  work  to  help  simplify  and  streamline  ac- 
quisition procedures  and  to  ensure  that  the  procurement  process  is 
fully  supportive  of  agency  missions.  Many  of  the  provisions  in  your 
legislation  do  that.  Let  me  briefly  discuss  some  of  those  aspects  of 
the  bill. 

First,  with  regard  to  raising  the  small  purchase  threshold,  the 
draft  legislation  would  raise  the  ceiling  for  using  simplified  small 
purchase  procedures  from  $25,000  to  $50,000  and  to  $100,000  if 
certain  qualifications  are  met. 

I  strongly  urge  raising  the  threshold.  These  purchases  would  be 
reserved  for  small  businesses.  Even  today  for  new  contract  awards 
under  $100,000,  almost  two-thirds  of  the  contracting  dollars  are 
awarded  to  small  businesses.  Raising  the  threshold  will  certainly 
help  accomplish  the  streamlining  we  are  all  seeking. 

Unlike  contract  actions  above  the  threshold,  small  purchases 
need  not  be  publicized  45  days  prior  to  the  award.  This,  as  you 
know,  would  result  in  significant  time  savings,  at  the  same  time 
enhancing  the  notification  practices  for  contracting  actions  and  will 
help  ensure  that  small  business  participation  remains  strong. 

In  summary,  I  believe  raising  this  threshold  will  have  numerous 
benefits.  It  will  have  an  immediate,  positive  impact  on  the  procure- 
ment system's  ability  to  meet  agency  needs;  it  will  mean  additional 
cost  savings;  and  by  quickening  the  flow  of  procurement  dollars,  it 
will  help  to  serve  as  an  effective  boost  on  the  economy. 
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Moreover,  moving  the  threshold  to  $100,000  will  bring  an  addi- 
tional 43,000  new  contract  awards  valued  at  roughly  $2.4  billion 
under  simplified  purchasing  procedures. 

There  are  many  other  provisions  of  the  legislation  which  we  sup- 
port as  well,  including  testing  innovative  procurement  procedures, 
extending  some  streamlining  authorities  that  now  are  available  to 
the  Department  of  Defense  to  the  civilian  agencies,  encouraging  the 
acquisition  of  commercial  products,  and  improving  the  protest  proc- 
ess. 

And  we  certainly  would  want  to  work  with  the  committee  on  the 
improvements  that  are  suggested  in  all  of  those  areas  as  well. 

Thank  you  very  much. 

Mr.  English.  Thank  you  very  much. 

[The  prepared  statement  of  Dr.  Burman  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  you  today  to  discuss  the 
procurement  provisions  of  your  draft  legislation,  the  Federal 
Acquisition  Improvement  Act  of  1993.   The  draft  legislation 
includes  a  variety  of  provisions  designed  to  improve  the  way  the 
Government  buys  goods  and  services.   As  you  know,  our  procurement 
system  is  often  criticized  for  being  too  complex  and  rigid  to 
allow  agencies  to  secure  appropriately  priced  goods  and  services 
in  a  timely  manner.   The  Administration  supports  many  of  the 
procurement  provisions  of  the  draft  legislation  as  important 
steps  toward  streamlining  the  procurement  process,  and  we 
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certainly  want  to  work  with  the  Subcommittee  in  developing  a 
final  House  bill. 

The  President's  February  22,  1993  paper.  Technology  for 
America's  Economic  Growth.  A  New  Direction  to  Build  Economic 
Strength .  encouraged  agencies  to  give  priority  in  their  purchases 
to  commercial  specifications  and  products,  to  experiment  with  a 
portion  of  their  procurement  budget  to  procure  innovative 
products  and  services,  and  to  use  performance-based  contracting 
strategies  that  allow  contractors  to  be  innovative  and  efficient. 
In  particular,  we  support  those  provisions  in  this  legislation 
that  encourage  these  outcomes.   In  addition,  the  Administration 
is  reviewing  the  recommendations  of  the  "Section  800  Panel" 
(after  Section  800  of  the  FY  1991  Defense  Authorization  Act)  for 
further  streamlining  initiatives. 

One  of  my  top  priorities  as  Administrator  for  Federal 
Procurement  Policy  has  been  to  work  to  help  simplify  and 
streamline  acquisition  procedures  and  to  ensure  that  the 
procurement  process  is  fully  supportive  of  agency  missions.   Many 
of  the  provisions  in  your  legislation  can  contribute  to  this 
effort.   These  provisions  and  our  views  on  them  are  discussed 
below.        ^         -    ^ 
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RaiaJBa  of  th»  Saall  Purchas*  Thraahold 

The  draft  legislation  would  raise  the  ceiling  for  using 
simplified  small  purchase  procedures  from  $25,000  to  $50,000  (and 
provide  for  future  adjustments  for  inflation) .   All  such 
purchases  would  be  reserved  for  small  businesses  and  the  increase 
in  the  threshold  would  not  become  effective  until  the  Federal 
Acquisition  Regulation  (FAR)  is  revised.   The  FAR  revisions  would 
provide  small  businesses  with  improved  access  to  information 
regarding  small  purchase  procurement  opportunities.   In  addition, 
the  legislation  provides  that  the  $50,000  threshold  could  be 
doubled  for  agency  procurements  performed  through  electronic  data 
interchange  (EDI)  systems.   For  new  contract  awards  of  $100,000 
or  less,  today  nearly  two-thirds  of  all  such  awards  and  dollars 
go  to  small  businesses. 

Raising  the  small  purchase  threshold  to  $50,000  will 
certainly  help  accomplish  the  streamlining  we  are  all  seeking. 
Small  purchase  procedures  allow  acquisition  officials  broad 
discretion  in  conducting  competitions.  Generally,  they  require 
only  that  three  sources  be  solicited  orally.   In  addition,  unlike 
contract  actions  above  the  threshold,  small  purchases  need  not  be 
publicized  45  days  prior  to  award  in  the  Commerce  Business  Qfillx. 
This,  as  you  know,  would  result  in  significant  time  savings. 
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Enhancing  the  notification  and  publicizing  practices  for 
contracting  actions  between  $25,000  and  $50,000  will  help  ensure 
that  small  business  participation  remains  strong.   Moreover,  test 
programs  have  shown  that  the  use  of  EDI  systems  increases 
competition  significantly,  improves  the  productivity  of  the 
procurement  workforce,  and  reduces  further  the  time  it  takes  for 
the  Government  to  make  small  purchases.   However,  we  need  to  be 
certain  that  these  EDI  provisions  are  not  so  restrictive  as  to 
impede  simplification. 

In  summary,  the  raising  of  the  small  purchase  threshold  and 
increasing  the  Government's  use  of  EDI  will  have  numerous 
benefits:   it  will  have  an  immediate  positive  impact  on  our 
procurement  system's  ability  to  promptly  meet  agency  needs;  it 
will  mean  additional  cost  savings,  and  it  will  result  in  the 
quicker  flow  of  procurement  dollars  into  the  economy  and  serve  as 
an  effective  economic  stimulus. 

Clearly,  we  support  moving  the  threshold  to  $100,000. 
Moving  the  threshold  to  $50,000  will  bring  an  additional  24,000 
new  contract  awards  valued  at  nearly  $1  billion  under  the  small 
purchase  procedures,  while  at  $100,000,  another  19,000  awards  and 
$1.4  billion  will  be  included.   In  addition,  the  Administration 
is  considering  the  Section  800  panel  recommendation  for  a 
simplified  acquisition  threshold  at  $100,000  that  also  would 
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waive  the  application  of  various  socio-economic  provisions  for 
these  purchases. 

Testing  of  Innovative  Procurement  Procedures 

The  draft  legislation  would  authorize  pilot  programs  for 
testing  alternative  and  innovative  procurement  procedures.   Such 
procedures  could  include  screening  of  sources  and  the  holding  of 
competitions  among  capable  vendors,  competition  among  sources  of 
pre-evaluated  products,  alternative  notice  and  publication 
requirements,  and  a  streamlined  competitive  process  where 
requirements  are  tailored  using  the  input  of  the  most  capable 
offerors. 

Meaningful  Government-wide  procurement  reform  is  dependent 
upon  use  of  procedures  free  from  the  rigidity  and  inflexibility 
that  plagues  the  current  process.   This  means  giving  acquisition 
officials  the  necessary  discretion  to  exercise  common  sense  and 
good  judgment,  and  then  to  hold  them  accountable  for  their 
efforts.   The  test  procedures  authorized  by  the  draft  legislation 
offer  a  valuable  opportunity  to  seriously  study  viable  ways  of 
attaining  that  type  of  fundamental  reform.   In  particular,  we 
would  like  to  work  with  the  Subcommittee  to  support  NASA's  test 
of  streamlined  procedures  at  the  $500,000  level.   I  applaud  the 
Subcommittee  for  recognizing  the  need  for  pilot  tests  that  can 
lay  the  foundation  for  long-term  change. 
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E»t«nsion  of  Defana*  Btr«amlinlna  Authorities  to  civilian 
Agencies 

The  FY  1991  Defense  Authorization  Act  provided  the 
Department  of  Defense  with  significant  streamlining  authorities, 
including: 

•  allowing  it  to  award  contracts  solicited  through  the 
competitive  negotiation  process  to  other  than  the 
lowest  cost  offeror  without  discussions  when  the 
advantages  of  the  selected  offer  outweigh  the 
difference  in  cost;  and 

•  increasing  the  threshold  from  $100,000  to  $500,000  for 
requiring  offerors  to  submit  certified  cost  and  pricing 
data. 


The  draft  legislation  would  extend  these  two  authorities  to 
civilian  agencies.   We  support  this  extension,  as  these 
authorities  further  the  goal  of  streamlining  —  the  first  by 
giving  contracting  officials  more  flexibility  and  the  second  by 
reducing  regulatory  and  paperwork  burdens. 

Encouraging  the  Acquisition  o^  f?f»^"«»rcial  Products 

He  are  supportive  of  those  provisions  in  the  draft 
legislation  that  would  serve  to  encourage  the  acquisition  of 
commercial  items  by: 

•    limiting  the  circumstances  where  cost  or  pricing  data 
are  requested; 
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repealing  the  price  certifications  required  to  be 
submitted  for  certain  items  sold  commercially; 

directing  the  development  and  use,  to  the  maximum 
extent  practicable,  of  simplified  uniform  contracts  for 
the  acquisition  of  commercial  products;  and 

requiring  market  research,  appropriate  to  the 
circumstances,  to  determine  if  suitable  commercial 
products  are  available. 


Protests 

The  draft  legislation  requires  agencies  to  improve  the 
debrief ings  they  provide  to  unsuccessful  offerors.   Informative 
and  timely  feedback  can  enhance  future  competitions  and  may  serve 
to  reduce  protests.   However,  as  the  draft  legislation  provides, 
the  debriefings  must  be  performed  with  appropriate  safeguards  to 
protect  against  the  release  of  proprietary  information  and 
technical  leveling  (e.g.,  by  not  allowing  for  point-by-point 
comparisons  with  other  offerors'  proposals) . 

The  draft  legislation  also  authorizes  the  General  Services 
Administration's  Board  of  Contract  Appeals  to  dismiss  frivolous, 
bad  faith,  and  unmeritorious  protests  and  to  assess  costs  against 
a  party  that  violates  or  fails  to  comply  in  good  faith  with  an 
order  or  decision  of  the  Board.   We  support  this  provision  and 
share  the  Subcommittee's  concern  that  under  current  practice,  it 
is  too  easy  for  disappointed  offerors  to  tie  up  an  agency's 
program  simply  by  alleging  agency  error. 
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Finally,  the  draft  legislation  would  make  advisory,  rather 
than  mandatory.  General  Accounting  Office  determinations  that  an 
Executive  branch  agency  pay  a  protestor's  attorney  and  other 
costs.   We  support  these  provisions. 

conclusion 

Now,  more  than  ever,  when  resources  are  increasingly 
limited,  the  need  to  streamline  and  eliminate  wasteful  complexity 
from  our  procurement  system  is  of  paramount  importance.   I 
commend  the  Subcommittee  for  recognizing  this  and  moving  toward 
that  goal.   This  is  an  important  first  step.   As  you  know,  the 
Administration  is  also  reviewing  these  issues  as  part  of  the 
President's  National  Performance  Review,  the  Defense  Department's 
Defense  Science  Board  study  on  acquisition  streamlining  and  the 
National  Economic  Council's  efforts  on  Defense  conversion  and  the 
industrial  base.   We  expect  to  propose  further  initiatives,  when 
these  reviews  are  complete.   We  need  to  redouble  our  efforts  to 
make  our  procurement  system  more  efficient  and  responsive.   We 
also  need  to  enable  firms  to  integrate  their  commercial  and 
government  operations.   Such  integration  is  important  to 
achieving  our  technology  transfer  and  defense  conversion  goals. 
I  welcome  the  opportunity  to  work  with  you  in  helping  to  bring 
about  the  necessary  reforms. 
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This  completes  my  statement,  Mr.  Chairman.   I  will  be  glad 
to  answer  any  questions  you  or  the  Members  of  the  Subcommittee 
may  have. 
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Mr.  English.  Mr.  Moflfitt. 

STATEMENT  OF  ROBERT  J.  MOFFITT,  ASSOCIATE  ADMINIS- 
TRATOR FOR  PROCUREMENT  ASSISTANCE,  U.S.  SMALL  BUSI- 
NESS ADMINISTRATION 

Mr.  MOFFITT.  Thank  you,  Mr.  Chairman.  It  is  my  pleasure  to  be 
here. 

Erskine  Bowles,  SBA's  Administrator,  asked  that  I  appear  today 
on  behalf  of  the  agency  to  discuss  SBA's  comments  on  this  bill  to 
amend  laws  relating  to  Federal  procurement. 

The  issues  of  most  concern  reside  in  title  V,  the  proposed  in- 
crease in  the  small  purchase  threshold  and  the  proposed  implemen- 
tation of  electronic  data  interchange  or  EDI  systems. 

This  bill  would  raise  the  small  purchase  threshold  from  $25,000 
to  $50,000  and  would  raise  it  further  to  $100,000  if  procurement 
is  made  through  an  EDI  system. 

While  SBA  generally  supports  this  bill,  we  have  some  concerns 
that  I  will  now  address. 

We  believe  that  the  government  should  look — should  be  able  to 
look  to  a  single  source  of  leadership  in  small  business  matters.  SBA 
should  be  the  agency  responsible  for  coordination  and  implementa- 
tion of  programs  affecting  small  business. 

Thus,  we  recommend  that  the  Small  Business  Act  be  amended 
to  incorporate  the  additional  responsibilities  of  SBA  which  would 
be  added  under  this  legislation. 

With  specific  regard  to  our  8(a)  program,  we  appreciate  the  ef- 
forts that  have  been  made  to  add  language  to  the  bill  designed  to 
protect  the  interests  of  small  and  small  disadvantaged  businesses, 
including  8(a)  participants. 

We  do,  however,  have  some  concerns  about  this  portion  of  the 
draft  legislation.  As  you  know,  section  8(a)  of  the  Small  Business 
Act  allows  agencies  to  make  sole  source  awards  to  8(a)  participants 
on  contracts  that  do  not  exceed  $5  million  in  manufacturing  and 
$3  million  in  other  industries. 

Traditionally,  agencies  have  utilized  sole  source  8(a)  contracting 
authority  to  simplify  procurement  of  certain  goods  and  services.  We 
want  to  ensure  that  the  use  of  small  purchase  procedures,  which 
are  simpler  than  8(a)  procedures,  will  not  result  in  the  loss  of  con- 
tract opportunities  for  8(a)  firms. 

A  number  of  8(a)  firms  have  traditionally  targeted  procurements 
between  $25,000  and  $50,000.  The  successful  enactment  of  this  leg- 
islation would  place  contracts  in  this  range  under  the  small  pur- 
chase threshold. 

We  are  concerned  that  the  use  of  the  procedures  described  in  this 
bill  may  have  an  adverse  impact  on  8(a)  firms  that  depend  on  the 
availability  of  procurements  valued  between  $25,000  and  $50,000. 

This  legislation  would  also  require  that  the  head  of  each  execu- 
tive agency  establish  an  EDI  system.  It  is  my  understanding  that 
one  of  the  first  operational  EDI  procurement  systems  is  being  test- 
ed at  Wright-Patterson  Air  Force  Base.  The  reports  which  I  have 
received  suggest  that  this  new  methodology  may  be  effective  not 
only  for  government  in  reducing  workload  but  also  as  a  benefit  to 
small  business. 
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In  addition  to  reducing  paperwork,  which  benefits  both  contract- 
ing personnel  and  small  businesses,  this  system  also  has  the  effect 
of  making  information  about  intended  small  purchases  more  read- 
ily availaole  to  small  firms.  It  is  also  simple  for  firms  using  the 
system  to  submit  their  quotes.  The  result  is  that  under  the  test 
systems,  small  purchases  have  effectively  doubled  their  portion  of 
awards  over  the  previous  year. 

While  we  support  the  expansion  of  the  complete  EDI  procure- 
ment system,  we  are  concerned  about  the  perforation  of  small  pur- 
chase electronic  bulletin  boards  which  are  not  standard  from  agen- 
cy to  agency  and,  therefore,  would  not  be  easy  for  small  businesses 
to  access. 

In  its  efforts  related  to  the  use  of  EDI,  OFPP  should  include  pre- 
cautions which  will  assure  that  development  and  structuring  of 
multiple  EDI  systems  will  include  compatibility  for  all  potential 
users.  Computerized  information  systems  which  require  extensive 
adjustment  for  the  business  users  who  want  to  look  at  more  than 
one  installation  or  agency  will  discourage,  rather  than  stimulate, 
the  interests  of  small  business. 

We  recognize  that  in  some  test  situations,  absolute  compatibility 
may  not  be  possible;  but  ease  of  access  and  compatibility  of  systems 
should  be  part  of  the  standard  imposed  by  OFPP  on  agencies  seek- 
ing to  open  these  systems. 

The  bill  would  also  specifically  authorize  the  testing  of  procure- 
ments to  screen  sources  and  competition  among  capable  vendors. 
SBA's  view  is  that  such  screening  tends  to  impact  small  businesses 
more  heavily  and  can  be  misused  to  minimize  competition  and  the 
evaluation  process. 

We  recommend  that  the  bill  specifically  mandate,  through  an  ex- 
amination of  the  impact  on  small  business  of  any  tests  conducted 
under  the  authority  proposed  in  section  504. 

Thank  vou  for  the  opportunity  to  offer  these  comments,  and  I 
would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Moffitt  follows:] 
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Mr.  Chairman,  and  members  of  the  committee,  I  am  Robert  J. 
Moffitt,  Associate  Administrator  for  Procurement  Assistance  for 
the  Small  Business  Administration.   Erskine  Bowles,  SBA's 
Administrator,  asked  that  I  appear  today  on  behalf  of  the  Agency 
to  discuss  with  you  the  Small  Business  Administration's  comments 
on  the  discussion  draft  to  amend  laws  relating  to  Federal 
procurement.   I  will  keep  my  testimony  brief  and  get  right  down 
to  the  issues  in  this  proposal  that  concern  SBA.   The  issues  of 
most  concern  reside  in  Title  V:  a  proposed  increase  of  the  small 
purchase  threshold  and  the  proposed  implementation  of  electronic 
data  interchange  (EDI)  systems  for  procurement  information. 

In  Federal  acquisitions  under  the  small  purchase  threshold,  the 
government  can  follow  simplified  small  purchase  procedures  and  is 
not  required  to  publish  a  notice  in  the  Commerce  Business  Daily 
describing  the  procurement  opportunity,  nor  is  it  required  to 
obtain  full  and  open  competition  on  such  acquisitions.   This 
legislation  would  raise  the  small  purchase  threshold  from  $25,000 
to  $50,000  automatically,  and  would  raise  it  to  $100,000  if  the 
procurement  is  made  through  an  electronic  data  interchange 
system. 

While  the  Small  Business  Administration  supports  this 
legislation,  we  have  some  suggestions  and  concerns  that  I  will 
now  address. 
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We  believe  that  the  Government  should  be  able  to  look  to  a  single 
source  of  leadership  in  small  business  matters.   SBA  should  be 
the  Agency  responsible  for  the  coordination  and  implementation  of 
programs  affecting  small  business.   Thus,  we  recommend  that  the 
Small  Business  Act  be  amended  to  incorporate  the  additional 
responsibilities  of  SBA  which  would  be  added  under  this 
legislation.   Specifically,  I  suggest  the  additional  duties 
should  be: 

First,  to  advise  and  assist  the  Administrator  of  the  Office 
of  Federal  Procurement  Policy  in  developing  policies  that: 

ensure  small  businesses  and  small  businesses  owned  and 
controlled  by  socially  and  economically  disadvantaged 
persons  are  provided  with  the  maximum  practicable 
opportunities  to  participate  in  procurements  that  are 
conducted  below  the  small  purchase  threshold; 
—   will  promote  the  achievement  of  goals  for  participation 
by  small  businesses  and  small  businesses  owned  and 
controlled  by  socially  and  economically  disadvantaged 
individuals;  and 

promote  the  availability  to  small  businesses  of  Value 
Added  Networks  sufficient  to  serve  their  needs  for 
access  to  electronic  data  interchange  systems  for 
procurement. 

Second,  to  promote  the  use  by  small  business  of  electronic 
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data  interchange  systems  for  procurement  established  by 
executive  agencies;  and 

Third,  to  inform  and  provide  training  for  small  businesses 
with  respect  to  those  systems. 

With  specific  regard  to  the  8(a)  program,  we  appreciate  the 
efforts  that  have  been  made  to  add  language  to  the  bill  designed 
to  protect  the  interests  of  small  and  small  disadvantaged 
businesses,  including  8(a)  participants.   We  do,  however,  have 
some  concerns  about  this  portion  of  the  draft  legislation. 

As  you  know,  section  8(a)  of  the  Small  Business  Act  allows 
agencies  to  make  sole  source  awards  to  8(a)  participants  on 
contracts  that  do  not  exceed  $5  million  in  manufacturing 
industries  and  $3  million  for  other  industries.   Traditionally, 
agencies  have  utilized  the  sole  source  8(a)  contracting  authority 
to  simplify  procurement  of  certain  goods  and  services.   We  want 
to  ensure  that  the  use  of  small  purchase  procedures,  which  are 
simpler  than  8(a)  procedures,  will  not  result  in  a  loss  of 
contract  opportunities  for  8(a)  program  participants. 

A  significant  number  of  8(a)  firms  have  traditionally  targeted 
procurements  in  the  $25,000  to  $50,000  range.    In  many 
instances,  larger  procurements  are  simply  not  accessible  by  these 
firms.   The  successful  enactment  of  this  legislation  would  place 
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contracts  in  this  range  under  the  small  purchase  threshold.   We 
are  concerned  that  use  of  the  procedures  described  in  this  bill 
may  have  an  adverse  impact  on  8(a)  firms  that  depend  on  the 
availability  of  procurements  valued  between  $25,000  and  $50,000. 

This  legislation  would  also  require  that  the  head  of  each 
executive  agency  establish  an  electronic  data  interchange  system 
for  notification  of  procurement  opportunities.   It  is  my 
understanding  that  the  first  operational  EDI  procurement  system 
is  being  tested  at  Wright-Patterson  Air  Force  Base.   The  reports 
which  I  have  received  from  the  SBA  Procurement  Center 
Representative  (PCR)  at  Wright-Patterson  suggest  that  this  new 
methodology  may  be  effective  not  only  for  the  Government  in 
reducing  workload  but  also  as  a  benefit  to  small  business.   In 
addition  to  reducing  paperwork,  which  benefits  both  contracting 
personnel  and  small  businesses,  this  system  also  has  the  effect 
of  making  information  about  intended  small  purchases  more  readily 
available  to  small  firms.   It  is  also  simple  for  the  firms  using 
the  system  to  submit  their  quotes.   The  result,  according  to  the 
PCR,  is  that  in  the  limited  number  of  purchases  under  the  test 
system,  small  business  has  effectively  doubled  the  proportion  of 
awards  over  the  previous  year.   Small  business  awards  are  in  the 
range  of  90%  under  the  EDI  test  program.   This  may  have  a  number 
of  explanations  other  than  the  use  of  EDI;  but  we  consider  that 
it  is  potentially  a  great  boost  to  small  business  involvement. 
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with  regard  to  the  test  EDI  system  at  Wright-Paterson,  it  does 
not  specify  whether  a  concern  is  8(a)  or  small  and  disadvantaged 
(SDB) .   A  procuring  activity  has  no  way  of  knowing  when  they  are 
utilizing  the  services  of  an  8(a)  or  SDB  unless  the  buyer  is 
familiar  with  the  firm.   The  bill  should  require  that  the  EDI 
systems  be  designed  to  include  information  on  8(a)  status. 

While  we  support  the  expansion  of  complete  EDI  procurement 
systems,  we  are  concerned  about  the  proliferation  of  small 
purchase  electronic  bulletin  boards  which  are  not  standard  from 
agency  to  agency,  and  therefore,  would  not  be  easy  for  small 
businesses  to  access.   In  its  efforts  related  to  the  use  of  EDI, 
OFPP  should  include  precautions  which  will  assure  that 
development  and  structuring  of  multiple  EDI  systems  will  include 
compatibility  for  all  potential  users.   Computerized  information 
systems  which  require  extensive  adjustment  for  the  business  users 
who  want  to  look  at  more  than  one  installation  or  agency  will 
discourage  rather  than  stimulate  the  interest  of  small  business. 
We  recognize  that  in  some  test  situations  absolute  compatibility 
may  not  be  possible  but  ease  of  access  and  compatibility  of 
systems  should  be  a  part  of  the  standards  imposed  by  OFPP  on 
agencies  seeking  to  open  systems. 

The  bill  would  also  specifically  authorize  the  testing  of 
procedures  to  screen  sources  and  competition  among  "capable 
vendors."  SBA's  view  is  that  such  screening  tends  to  impact 
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small  business  more  heavily  and  can  be  misused  to  minimize 
competition  and  the  evaluation  process.   We  recommend  that  the 
bill  specifically  mandate  a  thorough  examination  of  the  impact  on 
small  business  of  any  tests  conducted  under  the  authority  of 
proposed  section  504 . 

Thank  you  for  the  opportunity  to  offer  comments  on  this  proposed 
legislation.   I  would  be  glad  to  respond  to  any  questions  you  may 
have. 
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Mr.  English.  Thank  you  all  very  much  for  your  testimony. 

Dr.  Burman,  how  would  you  go  about  implementing  the  im- 
proved notice  provisions  of  the  proposed  legislation? 

Dr.  Burman.  We  have  been  working  with  a  number  of  the  agen- 
cies on  developing  electronic  bulletin  boards,  and  this  is  something 
that  I  think  many  agencies  are  already  familiar  with. 

The  Defense  Department  has  a  number  of  activities  and  ways 
they  are  using  these  provisions  now. 

The  Veterans'  Administration  has  some.  Transportation  and  In- 
terior are  working  on  these. 

And  I  agree  with  Mr.  Moflfitt's  points  that  we  need  to  try  to  make 
sure  that  we  have  a  uniform  and  consistent  approach  across  the 
government  so  that  we  don't  have  a  whole  series  of  these  that  will 
place  different  requirements  on  firms. 

Mr.  English.  OK 

Mr.  Hunter,  is  there  a  danger  that  the  increase  in  the  small  pur- 
chase threshold  under  the  bill  might  harm  the  ability  of  small  busi- 
nesses to  compete  for  Federal  contracts  by,  for  example,  making  it 
more  difficult  for  small  businesses  to  get  notice  of  Federal  procure- 
ments? 

Mr.  Hunter.  Mr.  Chairman,  the  bill,  in  my  opinion,  has  lan- 
guage that  is  intended  to  address  that  potential  problem.  While  it 
places  the  notice  requirement  on  individual  procuring  activities,  it 
requires  a  change  in  the  Federal  Acquisition  Regulations  to  require 
that  the  same  information  be  provided.  The  same  standards  would 
apply  to  the  individual  procurement  activities  that  would  apply 
under  the  nationwide  Commerce  Business  Daily  advertisements. 

So  with  that  kind  of  protection,  you  would  hope  that  it  would 
work.  And  would  I  think  it  would  work,  at  least  to  the  extent  pro- 
vided for  by  the  regulations. 

Mr.  English.  OK 

Mr.  Early,  section  503  of  this  bill  mandates  a  govemmentwide 
program  to  automate  agencies  in  small  purchases. 

Does  the  agency  believe  that  this  is  a  realistic  goal? 

Mr.  Early.  We  support  the  effort.  And  I  think  the  bill  has  us 
working  together  so  that  the  three  of  us  can  see  to  it  that  this  can 
happen.  And  to  establish  the  standards  so  that  the  industry  can  re- 
spond. 

Mr.  English.  Mr.  Moffitt,  you  testified  that  an  increase  in  the 
small  purchase  threshold  may  adversely  impact  the  8(a)  program. 

How  would  you  suggest  that  we  address  that  concern? 

Mr.  Moffitt.  A  couple  of  ideas.  One  would  be  to  include  author- 
ity for  contracting  officers  to  award  contracts  under  the  small  pur- 
chase threshold  to  8(a)  firms  on  a  noncompetitive  basis  upon  deter- 
mination that  the  price  is  reasonable. 

Another  thing  that  could  be  done  is  we  could  include  a  specific 
goal  requirement  for  procurement  agencies  to  award — an  award 
under  the  small  purchase  threshold  to  8(a)  firms. 

Those  are  a  couple  of  things  that  could  be  done. 

Mr.  English.  All  right.  Thank  you  very  much. 

Mr.  McCandless. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

During  conversations  last  year  with  respect  to  a  similar  bill,  the 
Senate  indicated  that  one  of  the  reasons  they  didn't  move  forward 


108 

on  the  bill  was  because  a  comprehensive  bill  from  the  section  800 
panel  was  expected.  They  preferred  that  approach  rather  than  the 
step-by-step  process  of  that  bill  followed  by  another  one. 

I  would  be  interested  in  the  panel's  thoughts  as  to  whether  or 
not  you  feel  we  need  this  bill  now?  Or  should  we  wait  for  a  com- 
prehensive section  800  panel  bill? 

Dr.  BuRMAN.  Mr.  McCandless,  if  I  may  respond  to  that. 

Having  testified  on  this  bill  last  year  and  seeing  some  of  the  real 
benefits  that  I  think  could  accrue  to  the  procurement  process  and 
particularly  with  the  raising  of  the  small  purchase  threshold  to 
$50,000  or  $100,000,  which  was  also  a  recommendation  of  the  800 
panel,  I  think  by  taking  action  here  we  would  show  that  we  are, 
in  fact,  interested  in  making  some  progress  and  by  no  means  pre- 
clude doing  many  of  the  other  sorts  of  efforts  that  are  also  included 
in  the  800  panel. 

So  I  don't  think  this  works  against  the  need  to  reform  the  proc- 
ess in  a  more  comprehensive  manner.  I  think  this  is  one  step,  a 
first  step,  a  good  step  in  moving  to  that  end;  and  I  think  the  ad- 
ministration would  clearly  want  to  work  with  the  Congress  to  look 
at  this  broader  reform  effort  as  well. 

Mr.  McCandless.  Any  other  panelists  have  thoughts? 

Mr.  Early.  I  agree  with  Dr.  Burman  on  that. 

Mr.  McCandless.  Thank  you. 

I  work  with  power  tools  and  hand  tools  in  my  spare  time.  In  dis- 
cussing this  subject  with  a  leading  merchandiser  here  in  town 
which  supplies  the  Defense  Department  with  a  number  of  items, 
they  learned  that  I  was  a  Member  of  Congress,  which  opened  a 
flood  gate.  One  of  the  subjects  we  discussed  was  that  they  get  of- 
fers for  bids  on  hand  tools  which  have  certain  requirements.  They 
feel  these  requirements  go  far  beyond  those  that  are  necessary  for 
the  tool  to  perform  properly. 

In  answering  my  question  why,  they  said  certain  hand  tools  must 
withstand  certain  levels  of  nuclear  exposure.  I  found  that  kind  of 
interesting.  Obviously,  this  increases  the  cost  of  these  individual 
hand  tools. 

My  question  is:  Given  this  scenario,  do  we  have  in  place,  within 
the  current  procurement  system,  people  with  the  ability  to  order 
quality  tools  off  the  shelf? 

Mr.  Early.  We  support  the  commercial  aspects  of  the  bill.  And 
I  think  that  helps  us  move  toward  that  direction. 

GSA  has  enlarged  its  hand  tool  program  in  its  supply  depots. 
That  is  not  electrical  tools  but  the  hand  tools,  and  they  are  stand- 
ard. 

Yes,  there  are  requirements  that  meet  different  specifications.  A 
low-price  wrench  will  break  in  your  hand,  some  will  bend,  and  a 
higher  price  one  will  last,  so  those  are  concerns.  But  there  are  com- 
mercial standards  out  there. 

We  have  been  moving  in  the  hand  tool  area  with  DOD  for  use 
of  standards  for  commercial  type  items.  I  cannot  comment  on  the 
electric  drills  and  those  kinds  of  things,  however. 

Mr.  McCandless.  I  used  that  as  an  example  of  what  I  consid- 
ered to  be  an  inappropriate  application  of  the  requirements  proc- 
ess, thus  increasing  the  amount  of  taxpayer  money  spent.  I  am 
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sure  Mr,  dinger  will  bring  up  some  other  subjects  relative  to  com- 
mercial products. 

Now,  let  me  ask  the  panel,  given  what  we  have  here  in  the  way 
of  a  draft,  and  what  I  believe  to  be  the  intent  of  this  subcommittee 
and  the  intent  of  Congress  relative  to  freeing  up  the  system  and 
making  it  more  responsive,  while  retaining  the  necessary  checks 
and  balances,  what  do  you  find  wrong  with  the  bill?  Or  what  would 
you  suggest  in  the  way  of  amendments? 

You  nave  addressed  some  of  the  issues,  Mr.  Moflfitt,  that  were 
not  addressed  by  the  other  panelists,  that  you  think  would  make 
this  bill  more  reflective  or  responsible  in  accomplishing  our  objec- 
tives. 

Dr.  BURMAN.  I  think  the  bill  does  a  good  job  in  virtually  all  of 
the  areas  in  trying  to  move  the  process  forward  and  streamlining 
the  process. 

I  had  raised  one  question  with  regard  to  lifting  the  threshold  to 
$100,000.  I  certainly  agree  that  we  ought  to  look  to  electronic  data 
interchange  where  we  can  to  modernize  the  process.  I  think  it  is 
important  to  do  that. 

I  would  also,  though,  want  to  make  certain  that  the  provisions 
that  are  in  the  legislation  are  not  so  restrictive  that  we  can't,  in 
fact,  make  that  leap  to  the  $100,000  threshold.  Again,  in  all  areas, 
we  need  to  provide  a  balance  between  the  efficiency  of  the  process 
and  making  sure  that  the  word  gets  out  to  all  parties.  And  I  think 
we  can  achieve  that  appropriate  balance. 

But  that  would  be  something  that  we  would  want  to  work  on 
with  the  committee. 

Mr.  McCandless.  Do  any  other  members  of  the  panel  want  to 
respond? 

Mr.  MOFFITT.  Yes,  I  would  like  to  address  that. 

Initially,  SBA  was  opposed  to  raising  the  small  purchase  thresh- 
old; and  after,  you  know,  considerable  discussions  with  Al  Burman 
and  his  staff  and  after  going  out  to  Wright-Patterson  Air  Force 
Base  and  viewing  their  EDI  procurement  system,  we  feel  now  that, 
with  the  implementation  of  EDI  by  the  procuring  agencies,  we  can 
support  the  raising  of  the  threshold. 

What  you  will  probably  hear  from  small  businesses  is  that  they 
are  concerned  that  when  you  raise  the  threshold,  you  eliminate  no- 
tice in  the  Commerce  Business  Daily  of  those  procurements  under 
the  threshold.  And  without  notice,  small  businesses  will  have  an 
impossible  time  about  finding  out  of  procurements  that  are  avail- 
able to  them. 

Just  to  give  you  some  interesting  statistics,  in  1992,  Wright-Pat- 
terson Air  Force  Base  awarded  42.5  percent  of  their  dollars  to 
small  businesses,  under  $25,000,  the  first  6  months,  using  their 
new  GAI  tech  EDI  system,  they  awarded  over  96  percent  of  the  dol- 
lars to  small  businesses. 

This,  we  believe,  is  due,  at  least  in  part,  to  the  increased  notice 
or  availability  of  those  awards  to  the  small  business  community. 
And  I  think  that  the  implementation  of  EDI  is  not  only  important 
to  small  business  but  equally  important  to  the  government  as  a 
whole,  because  it  increases  competition  and  saves  the  government 
money  and  increases  awards  to  small  business. 

Mr.  McCandless.  Thank  you. 
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Thank  you,  Mr.  Chairman. 

Mr.  Hunter.  Mr.  McCandless,  could  I  respond  to  that  as  well? 

From  the  GAO  perspective,  we  do  support  this  bill  and  think  it 
is  an  excellent  bill,  very  similar  to  the  one  that  was  introduced  last 
year. 

I  would  just  like  to  reiterate  our  request,  that  consideration  be 
given  to  providing  GAO  authority,  statutory  authority  to  issue  pro- 
tective orders  in  the  handling  of  bid  protests. 

Mr.  McCandless.  Thank  you. 

Mr.  English.  Thank  you  very  much, 

Mr.  dinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  thank  the  panel  for  your  contributions.  I  guess 
you  would  all  agree  that  this  bill  represents  a  good  first  step,  that 
it  doesn't  represent  the  end  of  the  process,  that  we  really  need  to 
move  beyond  where  we  are  with  this  bill  toward,  perhaps,  a  more 
comprehensive  approach  that  might  be  suggested  by  some  of  the 
recommendations  included  in  the  section  800  panel  report. 

Would  you  all  agree  with  that? 

Dr.  BURMAN.  Yes. 

Mr.  Hunter.  Yes. 

Mr.  Early.  Yes. 

Mr.  MOFFITT.  Yes. 

Mr.  Clinger.  We  have  a  good  first  step,  but  we  need  to  go  be- 
yond this  bill. 

Dr.  Burman,  the  bill  does  provide  the  Administrator  of  OFPP  the 
authority  to  try  alternative  and  innovative  procedures,  including 
the  waiving  of  certain  procurement  laws. 

How  flexible  do  you  think  this  needs  to  be?  Is  it  too  flexible? 

In  other  words,  are  you  concerned  that  the  government's  inter- 
ests might  not  be  protected  if  the  program  were  used? 

How  can  we  ensure  that  that  will  not  be  the  case? 

Dr.  Burman.  Of  course,  all  of  the  tests  that  are  being  developed 
would  be  demonstrated  here  so  Congress  could  see. 

We  would  certainly  want  to  have  a  very  effective  measurement 
system  to  be  used  to  see  whether  or  not  we  are  achieving  the  pur- 
poses that  the  test  was  meant  to  achieve.  I  think  that  there  are 
enough  complaints  about  the  system  these  days — we  all  hear 
them — that  we  ought  to  look  for  new  ways  of  doing  business. 

But  that,  by  no  means,  in  my  view,  would  mean  moving  away 
from  the  notion  of  full  and  open  competition,  access  to  all  parties 
in  the  process.  We  may  try  to  look  for  different  ways  to  achieve 
those  same  ends.  But  I  certainly  would  not  support  moving  in  other 
directions. 

So  I  think  that  the  tests  could  be  structured  in  a  way  that  clearly 
would  satisfy  any  party,  including  the  small  business  folks,  who 
would  be  looking  at  this  to  ensure  that  it  is  fair  and  open  and 
meets  the  general  needs  of  the  government. 

Mr.  Clinger.  OK  If  we  are  going  to  raise  the  small  purchase 
threshold  there  needs  to  be  assured  access  to  information  about 
those  contracts,  about  those  purchases. 

Can  this  be  done  by  regulation?  Or  would  it  require,  do  you 
think,  additional  legislation? 
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I  gather,  some  of  you  testified  that  there  needs  to  be  uniformity 
in  the  EDI.  Is  that  right? 

Dr.  BURMAN.  It  could  be  done  by  regulation  if  the  threshold  is 
raised.  As  you  have  in  the  law  here,  you  have  a  number  of  provi- 
sions as  to  now  you  would  go  about  that. 

And,  again,  I  fully  support  the  notion  of  giving  complete  notifica- 
tion to  small  businesses,  for  example,  on  what  awards  are  out 
there.  I  think  it  is  absolutely  essential  that  we  do  provide  that  kind 
of  notification. 

They  place  certain  requirements  on  my  office  in  terms  of  seeing 
that  that  would  occur,  and  I  would  certainly  take  that  requirement 
very  seriously. 

Mr.  Clinger.  You  said,  Mr.  Moffitt,  that,  in  fact,  from  looking  at 
the  system  out  at  Wright-Patterson,  that  the  results  have  shown 
a  great  deal  more  participation  by  small  business  as  a  result  of 
their  system;  is  that  correct? 

Mr.  MoFFiT.  That  is  correct.  Yes,  sir. 

Mr.  Clinger.  OK. 

Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you,  Mr.  Clinger. 

I  want  to  thank  all  of  our  witnesses.  I  appreciate  the  panel  very 
much.  Thank  you. 

Our  next  panel  is  a  panel  made  up  of  representatives  of  the  in- 
dustry. We  have  Ms.  Luanne  James,  who  is  president  of  the  Infor- 
mation Technology  Association  of  America.  We  have  Ms.  Stephanie 
Biddle,  who  is  president  of  Computer  &  Communications  Industry 
Association.  We  have  Mr.  Dan  Heinemeier,  who  is  senior  vice  presi- 
dent of  the  government  division  of  Electronic  Industries  Associa- 
tion. And  we  have  Ms.  Colette  Nelson,  who  is  chairman  of  the  pro- 
curement committee,  the  Small  Business  Legislative  Council. 

And  I  want  to  thank  each  of  you  for  agreeing  to  testify  this 
morning. 

Ms.  James,  we  will  let  you  proceed. 

STATEMENT  OF  LUANNE  JAMES,  PRESIDENT,  INFORMATION 
TECHNOLOGY  ASSOCIATION  OF  AMERICA 

Ms.  James.  Thank  you,  Mr.  Chairman.  Good  morning.  I  am 
Luanne  James,  president  of  the  ITAA,  the  Information  Technology 
Association  of  America. 

Mr.  English.  Again,  if  I  could,  I  want  to  remind  our  witnesses, 
if  you  would,  please  summarize  your  testimony.  Your  full  written 
testimony  will  be  made  a  part  of  the  record.  Be  sure  and  hit  all 
the  high  points.  But  feel  free  to  summarize.  Thank  you. 

Ms.  James.  Thank  you.  I  will  do  that. 

We  represent  about  500  member  companies  ranging  from  very 
small  businesses  to  multinational  corporations  that  enable  the  effi- 
cient and  effective  use  of  information  through  the  application  of 
computer  and  communications  technology. 

I  want  to  thank  you  and  your  staff  for  the  opportunity  to  be  here 
and  for  soliciting  our  views. 

As  know,  ITAA  strongly  supports  Federal  procurement  reform 
and  is  very  encouraged  by  the  efforts  you  and  your  staff  have  made 
in  this  area.  We  are  particularly  gratified  that  several  of  our  sug- 
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gestions  are  reflected  in  the  new  bill,  including  the  deletion  of  the 
provision  regarding  contract  modifications. 

We  also  continue  to  strongly  support  the  section  on  market  re- 
search. Frequent  agency  dialog  with  industry  regarding  govern- 
ment requirements  is  critical  to  expediting  procurements  and  to 
driving  down  technology  costs. 

In  addition,  ITAA  would  like  to  express  its  wholehearted  support 
for  a  new  provision  that  was  not  included  in  H.R.  3161.  We  are  in 
complete  agreement  with  your  goal  to  require  electronic  data  inter- 
change systems  for  procurement  information  in  all  Federal  agen- 
cies within  5  years.  Having  this  important  information  on  line  will 
benefit  industry  and  government  alike. 

While  ITAA  is  pleased  with  your  planned  procurement  system 
changes,  there  are  several  areas  of  reform  that  are  particularly  im- 
portant to  ITAA  member  companies,  which  we  believe  have  not  yet 
been  fully  addressed. 

My  testimony  will  touch  on  three  specific  changes,  which  include: 
The  acquisition  of  commercial  services;  cost  and  pricing  as  evalua- 
tion factors;  and  the  timeliness  of  post-award  debriefings. 

ITAA  fully  supports  the  commercial  item  acquisition  policy  pref- 
erence expressed  in  the  new  bill.  Our  main  concern  regarding  the 
bill's  provisions  on  commercial  items  acquisition  is  that  the  bill 
does  not  specifically  reference  either  in  the  definition  of  a  commer- 
cial item  or  elsewhere,  a  policy  preference  for  commercial  services 
acquisition. 

As  drafted,  the  bill  only  goes  half  the  distance  on  commercial  ac- 
quisitions. In  order  to  go  the  full  distance  and  to  serve  its  intended 
purpose  of  streamlining  commercial  acquisitions,  it  must  explicitly 
address  the  acquisition  of  commercial  services.  The  benefits  derived 
from  a  preference  for  the  acquisition  of  commercial  products  are 
equally  applicable  to  the  acquisition  of  commercial  services. 

Concerning  the  proposed  changes  regarding  the  requirements  for 
cost  and  price  as  evaluation  factors,  ITAA  is  pleased  to  see  that  the 
requirement  that  cost  or  price  be  at  least  a  30  percent  evaluation 
factor  has  been  deleted.  ITAA,  however,  is  concerned  that  the  pro- 
posed language  on  standards  and  requirements  does  not  provide 
clear  guidance  for  the  revisions  of  the  Federal  Acquisition  Regula- 
tions. We  suggest  that  the  proposed  language  be  modified  and  ex- 
panded to  define  your  objectives  clearly. 

ITAA  strongly  supports  the  provisions  regarding  post-award 
debriefings.  We  continue  to  believe  that  comprehensive  debriefings 
will  reduce  protests  which  occur  when  vendors  are  uncertain  as  to 
the  real  reasons  for  their  loss. 

Our  only  concern  with  this  provision  is  that  it  only  specifies  that 
debriefing  occur  in  a  "timely  manner."  Therefore,  we  believe  that 
the  provision  should  be  revised  to  require  that  agencies  conduct 
post-award  debriefings  within  10  days  of  contract  award  and  that 
the  protest  timeliness  will  be  revised  to  allow  10  days  for  petition 
from  the  date  of  the  debriefing. 

In  closing,  Mr.  Chairman,  ITAA  believes  that  the  amendments  I 
have  suggested  would  enhance  the  legislation  you  are  considering 
today.  The  move  toward  expanded  acquisition  of  commercial  items 
and  services  will  significantly  further  the  goals  of  streamlining 
Federal  acquisitions  and  reducing  procurement  costs. 
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In  addition,  timely  and  complete  post-award  debriefings  will  like- 
ly result  in  fewer  protests,  which  is  another  sign^ificant  cost  saver. 

We  sincerely  appreciate  that  you  and  your  staflF  have  considered 
our  views  in  the  past  and  continue  to  do  so.  And  we  pledge  to  con- 
tinue to  work  with  you  on  H.R.  2238. 

Thank  you  again  for  the  opportunity  to  appear  before  you  today. 

[The  prepared  statement  of  Ms.  James  follows:] 
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INTRODUCTION 

Good  Morning.  I  am  Luanne  James,  President  of  ITAA,  The 
Information  Technology  Association  of  America.  ITAA  represents  500 
member* companies  —  ranging  from  small  businesses  to  multinational 
corporations  —  that  enable  the  efficient  and  effective  use  of 
information  through  the  application  of  computer  and  communications 
technology.  This  includes  firms  which  provide  tools  such  as 
software,  hardware,  and  networks,  as  well  as  companies  which 
provide  services  that  support  the  use  of  these  tools. 

I  want  to  thank  you  and  your  staff  for  the  opportunity  to 
be  here  today  and  for  soliciting  our  views.  As  you  know,  ITAA 
strongly  supports  federal  procurement  reform  and  is  encouraged  by 
the  efforts  you  and  your  staff  have  made  in  this  area.  ITAA  is 
particularly  gratified  that  several  of  our  suggestions  are 
reflected  in  your  new  bill,  including  the  deletion  of  the  provision 
regarding  contract  modifications.  We  also  continue  to  support 
strongly  the  section  on  market  research  —  frequent  agency  dialogue 
with  industry  regarding  government  requirements  is  critical  to 
expediting  procurements  and  to  driving  down  technology  costs.  We 
are  also  pleased  to  see  the  the  clarificiation  of  TINA  requirements 
for  commercial  items. 

In  addition,  ITAA  would  like  to  express  its  wholehearted 
support  for  a  new  provision  that  was  not  included  in  H.R.  3161.  We 
are  in  complete  agreement  with  your  goal  to  require  electronic  data 
interchange  systems  for  procurement  information  in  all  federal 
agencies  within  five  years.  Having  this  important  information  on 
line  will  benefit  industry  and  government  alike. 
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While  ITAA  is  pleased  with  your  planned  procurement  system 
changes,  there  are  several  areas  of  reform  which  are  particularly 
important  to  ITAA  member  companies,  which  we  believe  have  not  been 
fully  addressed.  My  testimony  today  will  touch  on  these  specific 
changes  which  include:  (1)  the  acquisition  of  commercial  services; 
(2)  cost  and  pricing  as  evaluation  factors;  and  (3)  the  timeliness 
of  post-award  debrief ings. 

ACQUISITION  OF  COMMERCIAL  ITEMS 

ITAA  fully  supports  the  commercial  item  acquisition  policy 
preference  expressed  your  new  bill.  Our  main  concern  regarding  the 
bill's  provisions  on  commercial  items  acquisition  is  that  the  bill 
does  not  specifically  reference,  either  in  the  definition  of  a 
commercial  item  or  elsewhere,  a  policy  preference  for  commercial 
services  acquisition.  As  drafted,  the  bill  only  goes  half  the 
distance  on  commercial  acquisitions.  In  order  to  go  the  full 
distance  and  to  serve  its  intended  purpose  of  streamlining 
commercial  acquisitions,  it  must  explicitly  address  the  acquisition 
of  commercial  services.  The  benefits  derived  from  a  preference  for 
the  acquisition  of  commercial  products  are  equally  applicable  to 
the  acquisition  of  commercial  services.  In  addition,  smaller 
service  companies  need  the  simplified  acquisition  procedures  to 
compete  for  "commercial  item"  procurements  to  the  same  degree  that 
smaller  product  suppliers  do.  Thus,  ITAA  recommends  that  the 
definition  of  commercial  item  be  expanded  to  include  commercial 
services. 
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STANDARDS  AND  REQUIREMENTS  FOR  COST 
AND  PRICE  AS  EVALUATION  FACTORS 

Concerning  the  proposed  changes  regarding  the  requirements 
for  cost  and  price  as  evaluation  factors,  ITAA  is  pleased  to  see 
that  the  requirement  that  cost  or  price  be  at  least  a  30% 
evaluation  factor  has  been  deleted.  ITAA,  however,  is  concerned 
that  the  proposed  language  on  standards  and  requirements  does  not 
provide  clear  guidance  for  the  revisions  of  the  Federal  Acquisition 
Regulations  (FAR) .  We  cannot  discern  what  is  really  intended.  We 
suggest  that  the  proposed  language  be  modified  and  expanded  to 
define  your  objectives  clearly.  We  would  be  glad  to  assist  the 
Committee  staff  in  this  activity. 

POST-AWARD  DEBRIEFINGS 

ITAA  strongly  supports  the  provisions  regarding  post-award 
debrief ings.  We  continue  to  believe  that  comprehensive  debrief ings 
will  reduce  protests  which  occur  when  vendors  are  uncertain  as  to 
the  real  reasons  for  their  loss.  Our  only  concern  with  this 
provision  is  that  it  only  specifies  that  debriefing  occur  in  a 
"timely  manner."  ITAA  believes  that  agencies  must  be  required  by 
statute  to  provide  post-award  debriefings  shortly  following  award 
in  order  to  preserve  a  protester's  standing.  Thus,  ITAA  believes 
that  this  provision  should  be  revised  to  require  that  agencies 
conduct  post-award  debriefings  within  10  days  of  contract  award, 
and  that  the  protest  timeliness  rule  be  revised  to  allow  10  days 
for  petition  from  the  date  of  the  debriefing. 
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CONCLUSION 

In  closing,  Mr.  Chairman,  ITAA  believes  that  the 
amendments  I  have  suggested  would  enhance  the  legislation  you  are 
considering  today.  The  move  toward  expanded  acquisition  of 
commercial  items  and  services  will  significantly  further  the  goals 
of  streamlining  federal  acquisitions  and  reducing  procurement 
costs.  In  addition,  timely  and  complete  post-award  debrief ings 
will  likely  result  in  fewer  protests  —  another  cost-saver. 

ITAA  sincerely  appreciates  that  you  and  your  staff  have 
considered  our  views  in  the  past  and  continue  to  do  so.  We  pledge 
to  continue  to  work  with  you  on  The  Federal  Acquisition  Improvement 
Act  of  1993. 

Thank  you  again  for  this  opportunity  to  appear  before  you 
today. 
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Mr.  English.  Ms.  Biddle. 

STATEMENT  OF  STEPHANIE  BIDDLE,  PRESIDENT,  COMPUTER 
&  COMMUNICATIONS  INDUSTRY  ASSOCIATION,  ACCOM- 
PANIED BY  DAVID  COHEN,  COUNSEL,  COHEN  &  WHITE 

Ms.  Biddle.  Grood  morning,  Mr.  Chairman,  members  of  the  sub- 
committee. 

I  am  accompanied  today  by  our  counsel,  David  Cohen  of  the  firm 
of  Cohen  &  White. 

I  am  very  pleased  to  be  here  on  behalf  of  CCIA.  We  have  a  long 
history  of  supporting  serious  reforms  of  the  Federal  procurement 
process.  And  we  also  support  the  bill  before  us  today. 

We  believe  it  is  particularly  important  that  title  I  of  the  bill  will 
improve  the  procurement  of  commercial  products  by  limiting  situa- 
tions in  which  the  government  demands  cost  or  pricing  data  from 
industry. 

This  has  been  a  complaint  of  the  industry  for  years  and  has  kept 
us  from  selling  the  latest  technology  to  Federal  agencies.  We  be- 
lieve that  in  order  to  justify  prices  paid  for  commercial  products, 
agencies  have  frequently  asked  vendors  for  mountains  of  data  on 
prices  which  are  supposedly  then  used  to  determine  if  a  price  is 
reasonable.  The  irony  is  that  there  is  such  a  mass  of  data  to  wade 
through  that  it  becomes  very  difficult  to  focus  on  those  few  items 
which  are  actually  relevant  to  the  contract  under  consideration. 
The  bill  before  us  requires  that  the  government  issue  regulations 
that  will  limit  its  demands  for  data. 

And  we  believe  this  is  a  positive  first  step  in  reducing  the  paper- 
work problem.  However,  we  have  limited  confidence  that  the  draft- 
ers of  these  new  acquisition  reflations  will  provide  meaningful 
limitations  on  the  government's  mcreasingly  voracious  appetite  for 
contractor  data. 

As  a  result,  we  believe  that  a  stronger  legislative  brake  needs  to 
be  applied  and  we  would  suggest  that  the  committee  consider  in- 
cluding the  language  from  last  year's  bill,  which  had  broad  indus- 
try support,  which  would  explicitly  ".  .  .  limit  any  request  for  sub- 
mission of  sales  data  for  commercial  items  to  data  about  sales  the 
terms  and  conditions  of  which  are  comparable  to  the  contractual  re- 
lationship that  would  exist  under  the  contemplated  contract.  .  .  ." 
Without  that  degree  of  explicitness,  we  are  concerned  that  the 
agencies  will  make  little  progress  in  this  regard. 

The  bill  also  contains  an  important  modification  to  present  rules 
for  exempting  vendors  from  submitting  cost  or  pricing  data  in  cer- 
tain procurements.  Current  law  recognizes  that  cost  or  pricing  data 
is  not  required  when  the  price  of  a  government  contract  is  based 
on  a  catalog  or  market  price  of  a  commercial  item  that  is  sold  in 
substantial  quantities  to  commercial  customers. 

However,  the  acquisition  regulations  have  adopted  a  perverse 
test  for  what  constitutes  substantial  sales.  The  tests  are  based  on 
the  percentage  of  sales  that  are  made  to  commercial  customers  at 
a  catalog  price.  And  the  test  can  produce  somewhat  absurd  results. 

For  example,  a  company  with  $10  million  in  sales  to  commercial 
customers  can  obtain  an  exemption  fi-om  submission  of  cost  or  pric- 
ing data  if  those  sales  represent  55  percent  of  their  overall  volume 
in  that  product.  However,  a  company  that  may  have  $20  million  in 
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commercial  sales,  or  twice  as  much  volume  in  the  same  or  similar 
product,  cannot  get  an  exemption  if  those  sales  are  less  than  35 
percent  of  that  company's  total  transactions  for  that  product.  There 
seems  to  us  no  justification  for  this  disparate  treatment. 

We  believe  that  the  bill  cuts  through  the  current  confusion  by  ex- 
plicitly providing  that  new  regulations  should  preclude  the  consid- 
eration of  sales  to  the  government,  including  the  percentage  of  an 
item's  overall  sales  that  are  made  to  the  government,  when  deter- 
mining whether  the  item  has  been  sold  in  substantial  quantities  to 
the  public.  We  believe  the  elimination  of  the  percentage  require- 
ment is  an  important  step  toward  more  rational  methods  of  price 
justification. 

Titles  II  and  III  of  the  proposed  legislation  contain  important 
provisions  that  will  reduce  the  problems  of  so-called  best  value  pro- 
curements. Industry's  greatest  concern  with  best  value  is  not  that 
we  don't  think  the  government  ought  to  get  it;  we  think  that  the 
problem  is  the  very  loose  evaluation  criteria  that  characterize  these 
acquisitions  and  tnat  may,  in  fact,  produce  an  award  that  is  not 
based  on  any  meaningful  competition. 

The  evaluation  criteria  in  best  value  procurements  usually  do  not 
tell  vendors  critical  information  regarding  the  relative  importance 
that  the  agency  places  on  price  and  technical  factors.  A  typical  best 
value  procurement  solicitation  may  say  little  more  than  technical 
considerations  are  more  important  than  cost.  But  the  agency  does 
not  give  any  indication  regarding  the  extent  to  which  technical  con- 
siderations will  outweigh  price. 

Put  into  terms  that  you  and  I  can  understand,  it  is  like  saying, 
"I  don't  know  if  I  want  to  buy  a  Cadillac  that  is  comfortable  or  I 
want  to  buy  a  little  less  expensive  car  that  gets  good  gas  mileage." 
You  have  to  have  some  idea  what  you  want  to  buy  before  you 
spend  hundreds  of  millions  of  dollars. 

It  is  also  a  problem  because  it  has  become  increasingly  difficult 
in  these  recessionary  times  for  vendors  to  have  enough  money  to 
bid  everything.  You  ought  to  be  able  to  know  by  reading  an  RFP 
if  you  have  a  chance  to  win  it,  and  thus  worth  the  time  and  money 
to  bid  it. 

We  believe  that  the  proposed  legislation  takes  strong  first  steps 
toward  correcting  these  defects  that  have  marred  numerous  pro- 
curements. We  believe  that  the  bill  would  require  agencies  to  dis- 
close to  offerors  whether  all  evaluation  factors,  other  than  price, 
are  significantly  more  important  than  price,  approximately  equal, 
or  significantly  less  important.  This  will  provide  vendors  with  con- 
siderably more  information  than  current  regulations  provide. 

In  conclusion,  we  believe  that  the  Federal  Acquisition  Improve- 
ment Act  makes  valuable  contributions  to  procurement  reform  and 
deserves  prompt  passage. 

We  would  be  pleased  to  work  with  you  to  achieve  that  end. 

Thank  you. 

Mr.  English.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Biddle  follows:] 
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Good  morning  Mr.  Chairman,  members  of  the  Subcommittee.    I  am 
Stephanie  Biddle,  President  of  the  Computer  &  Communications  Industry 
Association.    It  is  a  privilege  to  appear  before  you  to  testify  regarding  the 
Federal  Acquisition  Improvement  Act  of  1993.   Our  Association  believes 
that  this  bill  will  provide  enhancements  to  the  procurement  process  that 
are  worthy  of  enactment.   The  bill  will  increase  competition  in  federal 
procurement,  and  reduce  paperwork  burdens  on  agencies  and  vendors 
alike.   These  are  goals  which  the  Computer  &  Communications  Industry 
Association  ("CCIA")  has  long  supported.    CCIA  is  an  association  of  over  60 
member  companies  which  represent  all  facets  of  the  computer  and 
communications  industry.    Our  members,  who  generate  aggregate 
industry  revenues  of  more  than  $192  bilUon,  have  substantial  involvement 
in  the  federal  marketplace.  We  have  long  supported  measures,  such  as  this 
bill,  which  are  designed  to  achieve  a  level  playing  field  in  federal 
procurements. 

In  October,  1991,  CCIA  testified  in  favor  of  an  important  piece  of 
procurement  reform  legislation  known  as  H.R.  3161  that  was  sponsored  by 
Chairman  Conyers,  and  the  then-ranking  minority  member,  Frank 
Horton.  That  bill  contained  most  of  the  provisions  that  are  before  us  now, 
and  many  additional  provisions  as  well.  We  recognize  that  H.R.  3161 
became  controversial  as  the  debate  progressed,  and  that  the  version  of  the 
bill  that  ultimately  passed  the  House  was  significantly  limited  in  scope. 
Although  compromise  is  2m  inevitable  part  of  the  legislative  process,  we 
have  not  changed  our  support  for  many  of  the  sections  of  H.R.  3161  that  are 
no  longer  before  us.  We  would  hope  that  many  of  these  provisions  will  be 
considered  in  a  subsequent  legislative  vehicle. 
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Title  I  of  the  Federal  Acquisition  Improvement  Act  will  improve  the 
procurement  of  commercial  products  by  limiting  the  situations  in  which 
the  Government  demands  cost  or  pricing  data  from  industry.   For  years, 
industry  has  complained  to  this  Committee  and  others  that  unnecessary 
paperwork  burdens  were  drowning  industry's  efforts  to  sell  the  latest 
technology  to  federal  agencies.  In  order  to  justify  the  prices  paid  for 
commercial  products,  agencies  have  frequently  asked  vendors  for 
mountains  of  price  data  which  is  then  used  to  determine  a  reasonable 
price. 

The  irony  of  the  exercise  is  that  massive  disclosure  is  probably 
inconsistent  with  the  Government's  legitimate  needs  to  assure  a  reasonable 
price  for  its  goods  and  services.  The  Government  presently  requires 
contracting  officers  to  wade  through  such  a  mass  of  irrelevant  data  that 
they  are  frequently  unable  to  devote  sufficient  time  to  studying  the 
transactions  which  are  relevant  to  the  particular  contract  at  hsmd.  The  bill 
before  us  requires  the  Government  to  issue  regulations  that  will  limit  its 
demands  for  data. 

This  is  a  positive  first  step  in  reducing  a  paperwork  problem  that  is 
threatening  to  choke  some  procurements  into  extinction.   However,  we  have 
Umited  confidence  that  the  drafters  of  these  new  acquisition  regulations 
will  provide  meaningfiil  limitations  on  the  Governments  increasingly 
voracious  appetite  for  contractor  data.  CCIA  beUeves  that  stronger 
legislative  brakes  are  necessary  if  we  are  to  stop  agencies  fi-om  imposing 
burdensome  disdosures  on  contractors  of  data  that  is  often  unnecessary. 
CCIA  believes  that  the  Committee  should  strongly  consider  including 
language  in  this  year's  bill  that  was  a  major  incentive  for  industry  support 
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of  H.R.  3161.  This  provision  would  explicitly  "...limit  any  request  for 
submission  of  sales  data  for  a  commercial  item  to  data  about  sales  the 
terms  and  conditions  of  which  are  comparable  to  the  contractual 
relationship  that  would  exist  under  the  contemplated  contract...."  Without 
this  degree  of  explicitness,  we  are  concerned  that  agencies  will  make  little 
progress  toward  reducing  unreasonable  demands  for  contractor  data. 

The  challenge  for  all  parties  is  to  move  the  Government  closer  to  the 
establishment  of  a  price  justification  system  that  is  based  on  competition 
and  meirket  research,  rather  than  burdensome  disclosures  by  vendors.  Too 
often  our  present  system  attempts  to  justify  pricing  decisions  by  comparing 
a  pairticulEir  Government  contract  to  voluminous  data,  supplied  by  the 
vendor,  concerning  that  vendor's  commercial  sales.    This  method's  efforts 
to  compare  Government  apples  to  commercial  oranges  frequently  fails. 

It  is  time  to  inject  some  common  sense  into  this  process.   When  any 
of  us  are  about  to  make  a  major  purchase,  we  don't  get  cost  or  pricing  data 
from  our  vendors.  We  comparison  shop.   We  read  the  ads.   We  do  market 
research  to  see  which  product  best  meets  our  needs.   Public  officials  should 
go  through  the  same  process.   By  focusing  on  the  alternatives  in  the 
marketplace,  the  contracting  officer,  like  his  private  counterpart,  will  do 
far  more  to  insiire  that  he  obtains  the  best  products  for  the  Government  at 
the  best  price. 

Ultimately,  competition  is  the  only  guarantor  of  a  fair  price.   By 
increasing  competition  in  federal  procurement  we  will  also  increase  the 
reasonableness  of  the  prices  v/hich  the  Government  ic  charged.  It  is 
important  to  insure  that  we  do  not  combine  the  additional  work  which  any 
competitive  procurement  requires  with  the  regulatory  burden  of  price 
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disclosures  and  review  which  are  now  required  to  justify  prices  in 
noncompetitive  procurements. 

The  Federal  Acquisition  Improvement  Act  contains  an  important 
modification  to  the  present  rules  for  exempting  vendors  from  submitting 
cost  or  pricing  data  in  certain  procurements.  Current  law  recognizes  that 
'  cost  or  pricing  data  is  not  required  when  the  price  of  a  Government  contract 
is  based  on  the  catalog  or  market  price  of  a  commercial  item  that  is  sold  in 
substantial  quantities  to  commercial  customers.    However,  acquisition 
regulations  have  adopted  perverse  tests  for  what  constitutes  substantial 
sales.  The  tests  are  based  on  the  percentage  of  sales  that  are  made  to 
commercial  customers  at  the  catalog  price.    Thus,  a  company  which  makes 
55%  of  its  total  sales  to  commercial  customers,  and  only  45%  of  its  sales  to 
the  Government  can  qucJify  for  the  exemption.   A  company  that  has  20%  of 
its  sales  to  commercial  customers,  and  80%  of  its  sales  for  the  particular 
item  to  Government  customers  cannot. 

This  test  can  easily  produce  absurd  results.   A  company  with  $10 
million  in  sales  to  commercial  customers  can  obtain  an  exemption  from 
submission  of  cost  or  pricing  data  if  those  sales  represent  55%  of  his  overall 
volume  for  the  pzulicular  product.   However,  a  company  that  has  $20 
million  in  commercial  sales  for  the  same  product  will  not  get  an  exemption 
if  those  sales  are  less  than  35%  the  company's  total  transactions  for  that 
product.   There  is  no  justification  for  this  disparate  treatment.   Clearly,  a 
price  that  is  based  on  $20  million  in  sales  provides  a  greater  basis  for  a 
determination  of  price  reasonableness  than  a  price  that  is  based  on  $10 
million  in  sales.   By  using  the  percentage  of  commercial  sales  to  determine 
the  vendor's  eligibility  for  a  commerciality  exemption,  the  current  rules 
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elevate  form  over  substance,  and  ignore  mEirket-based  prices  that  have 
more  than  sufficient  breadth  to  justify  waiving  burdensome  disclosures  of 
cost  or  pricing  data. 

The  Federal  Acquisition  Improvement  Act  cuts  through  the  current 
confusion  by  explicitly  providing  that  new  regulations  should  "preclude  the 
consideration  of  sales  to  the  government,  including  the  percentage  of  an 
item's  overall  sales  that  are  made  to  the  Government,  when  determining 
whether  the  item  has  been  sold  in  substantial  quantities  to  the  public."  The 
elimination  of  the  percentage  requirements  is  an  important  step  toward 
more  rational  methods  of  price  justification. 

We  strongly  support  the  Committee's  decision  to  raise  the  threshold 
for  submission  of  cost  or  pricing  data.  Currently,  Department  of  Defense 
procurements  are  under  a  $500,000  threshold  for  the  cost  or  pricing  data 
requirement.  We  beUeve  that  a  uniform  threshold  of  $500,000  should  apply, 
and  are  pleased  that  the  bill  proposes  the  same  threshold  for  civilian  and 
defense  agencies  alike. 

The  Committee  has  coupled  the  increased  threshold  with  a 
requirement  for  GSA  and  OFPP  to  issue  regulations  regarding  the  data 
that  oflFerors  mav  be  required  to  submit  in  procurements  under  $500,000  so 
the  contracting  officer  cami  determine  that  the  price  is  reasonable.  We  note 
that  the  Committee  has  expressly  stated  that  data  may  be  required,  not  that 
it  will  be.   Requiring  extensive  disclosures  of  pricing  data  in  procurements 
that  are  under  the  $500,000  threshold  defeats  the  purpose  of  raising  the 
threshold  in  the  first  place.  Given  the  propensity  of  executive  agencies  to 
require  disclosure  of  far  more  data  than  they  can  read,  much  less  use,  we 
urge  the  Committee  to  make  explicit  in  legislation  that  contracting  officers 
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are  not  expected  to  require  data  in  below-threshold  procurements  as  a 
matter  of  course,  and  that  such  data  should  only  be  obtained  in  situations 
when  there  is  a  genuine  question  as  to  the  reasonableness  of  the  proposed 
price,  and  the  contracting  officer  is  not  able  to  determine  price 
reasonableness  except  by  asking  for  pricing  data.  In  these  limited 
instances,  the  requests  for  data  should  be  as  limited  as  possible. 

We  £dso  believe  that  the  bill's  definition  of  commercial  items  should 
be  broadened  to  include  commercial  services.    The  same  price  justification 
issues  that  the  bill  addresses  for  comm.ercial  products  also  come  up  when 
vendors  try  to  sell  commercial  services  to  the  Government.   The 
Government  should  promote  the  acquisition  of  commercial  services  no  less 
than  commercial  products.    Including  commercial  services  in  this  bill's 
definition  of  commercial  item  wotdd  also  be  consistent  with  other 
procurement  reform  efforts,  including  those  of  the  Section  800  panel. 
The  panel's  report  includes  services  in  its  proposed  reforms  for 
establishing  price  reasonableness  in  commercial  procurements.    This  is 
the  same  area  that  the  Federal  Acqtdsition  Improvement  Act  rightly 
addresses  as  impediments  to  greater  acquisition  by  the  Government  of 
commercial  items. 

It  is  true  that  the  Section  800  panel  decided  to  treat  commercial 
services  differently  when  it  considered  the  effect  of  socioeconomic  clauses 
on  commercial  vendors.   In  this  section  of  its  report,  the  panel  decided  that 
socioeconomic  clauses  created  impediments  for  commercial  vendors  of 
products  but  not  services.   We  do  not  endorse  the  panel's  conclusion  or  its 
suggestion  to  create  wide-ranging  exemptions  to  socioeconomic 
requirements  for  commercial  product  vendors.    However,  this  point  is 
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irrelevant  to  the  consideration  of  the  Federal  Acquisition  Improvement  Act, 
which  makes  no  changes  in  the  appUcation  of  socioeconomic  obligations  to 
procurements  for  commercial  products  or  services.    Since  the  major 
changes  that  the  bill  will  make  concern  the  prices  that  vendors  will  chsirge 
for  commercial  items,  the  Committee,  like  the  Section  800  panel,  should 
create  uniform  rules  for  products  and  services  alike. 

Title  II  contains  several  provisions  that  will  harmonize  civilian 
procurement  statutes  with  changes  in  complementary  Defense 
procurement  laws.    Recent  DOD  authorization  measures  have  contained 
important  improvements  that  have  not  yet  been  implemented  in  civilian 
procurement  law.   We  should  strive  to  achieve  vmiformity  wherever 
possible  between  civilian  and  military  procurement  practices.   Lack  of 
uniformity  inevitably  leads  to  additional  vendor  costs  that  are  ultimately 
passed  on  to  the  Government.  Title  II  will  harmonize  civilian 
procurements  with  military  ones  in  several  important  areas. 

Titles  II  and  III  of  the  proposed  legislation  contain  important 
provisions  that  will  reduce  the  problems  of  so-called  best  value 
procurements.   The  Committee  succinctly  described  the  problems  raised  by 
best  value  procurements  in  its  report  on  H.R.  3161: 

A  recent  phenomenon  in  Federal  procurement  is  the 
movement  toward  "best  value'  procurements.   The  Committee 
is,  of  course,  in  favor  of  the  Federal  Government  getting  the 
"best  value'  for  the  taxpayers'  money.   In  the  peculizir  world  of 
Federal  procurement,  however,  "best  value'  all  too  often  has 
come  to  mean  something  quite  different  from  the  Government 
getting  a  bargain.   Typically  it  means  a  procurement  in  which 
price  is  a  negligible  or  even  zero-weight  source  selection  factor 
and  the  evaluation  criteria  are  so  flexible  that  award  is  left  up  to 
the  total  discretion  of  the  agency. 
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"Federal  Property  Administrative  Services  Authorization  Act  of  1991," 
Report  102-364,  102d  Cong.,  1st  Sess.,  November  23,  1991,  p.20. 

The  Committee's  analysis  was  directly  on  target.  So-called  best  value 
procurements  have  produced  awards  in  which  the  winning  vendor  was 
hundreds  of  millions  of  dollars  higher  in  cost  than  the  loser.   Although  no 
one  would  dispute  that  there  are  legitimate  instances  in  which  the 
Government  should  pay  more  to  achieve  quality  solutions,  the  justifications 
on  which  best  value  awards  are  based  are  often  cursory,  or  based  on 
statistical  analyses  of  dubious  value.  But  industry's  greatest  concern  with 
best  value  procurement  is  that  the  loose  evaluation  criteria  that 
characterize  these  acquisitions  may  produce  an  award  that  was  not  based 
on  any  meaningful  competition. 

The  evaluation  criteria  in  best  vsdue  procurements  usually  do  not  tell 
vendors  critical  information  regarding  the  relative  importance  that  the 
agency  places  on  price  and  technical  factors.  A  typical  best  value 
procurement  solicitation  may  say  little  more  than  technical  considerations 
are  more  important  than  price.   But  the  agency  does  not  give  any  indication 
regarding  the  extent  to  which  technical  considerations  will  outweigh  price. 
Under  this  standard  formulation,  technical  concerns  could  be  51%  of  the 
agency's  decision  or  99%.  As  a  practical  matter,  this  means  that  the  agency 
could  award  to  either  the  high  price  or  the  low  price  solution,  and  justify 
either  result  as  consistent  with  their  evaluation  criteria.  If  the  agency  picks 
the  technically  superior  solution,  the  agency  can  point  to  the  solicitation's 
language  that  technical  considerations  are  more  important  than  price.    If 
the  agency  picks  a  technically  inferior,  but  lower  cost  solution,  the  agency 
can  justify  the  decision  on  the  grounds  that  the  technical  superiority  of  the 
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high  priced  solution  did  not  outweigh  the  cost  advantages  of  the  lower 
priced  solution. 

The  cursory  generalities  of  best  value  evaluation  criteria  do  not  give 
the  vendor  the  crucial  piece  of  information  that  he  needs:  whether  the 
agency's  primary  interest  is  in  a  quidity  system  at  a  high  price  or  a  lesser 
system  at  a  lower  price.  Put  into  terms  that  are  more  in  line  with  every  day 
experience,  the  vendor  needs  to  know  whether  the  agency  wants  to  acquire 
a  Cadillac  and  pay  the  associated  premium  or  whether  the  agency  more 
interested  in  saving  money  by  buying  a  Buick. 

Without  this  information,  the  vendor  simply  cannot  know  how  to 
fashion  a  solution  that  meets  the  agency's  needs.  The  vendor  is  left  with 
the  alternative  of  guessing  what  the  agency  may  want  to  acquire  since  the 
RFP  leaves  out  crucial  information.   As  a  result,  vendors  spend  hundreds 
of  thousands,  and  sometimes  millions,  of  dollars  developing  solutions  that 
are  of  no  interest  to  the  agency  to  whom  they  are  presented.  The 
competition  that  the  agency  obtains  becomes  illusory.   If  four  vendors 
propose  but  only  one  solution  is  in  the  range  of  what  the  agency  wants  to 
buy,  there  is  no  meaningful  competition  for  the  agency's  requirement. 

In  any  proctirement  where  the  agency  desires  to  spend  tens  or 
hundreds  of  milUons  of  extra  dollars  to  obtain  technology  that  it  believes  is 
superior,  the  agency  should  at  least  be  sure  that  it  obtained  meaningful 
competition  before  it  spends  the  extra  money.  The  current  vagaries  of  best 
value  procurement  make  meaningful  competition  a  matter  of  luck,  not 
likelihood.   From  the  vendor's  perspective,  the  absence  of  information 
regarding  the  agency's  buying  predilections  means  that  the  procurement  is 
little  more  than  a  lottery  in  which  the  vendor  must  guess  regarding  the 
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agency's  preferences  for  a  high  quaUty,  high  cost  solution  or  a  lower 
quality,  lower  cost  choice.  The  vendor  can  £uneliorate  his  position  only  by 
adopting  a  strategy  often  used  to  win  lotteries:  bujang  alot  of  tickets,  or  in 
the  realm  of  federal  procurement,  submitting  multiple  proposals.   This 
strategy  complicates  the  work  of  both  government  and  the  vendors.  The 
vendors  must  go  to  the  trouble  of  assembling,  and  sometimes 
benchm£irking  multiple  solutions.   The  agencies  are  duty  bound  to  evaluate 
multiple  proposals  from  each  vendor.  And  the  basic  problem— the  fact  that 
vendors  are  guessing  the  agency's  requirement,  not  responding  to  a 
defined  need— remains  uncorrected. 

The  proposed  legislation  takes  a  strong  first  step  toward  correcting 
these  defects  that  have  marred  numerous  procurements.  The  bill  will 
require  agencies  to  disclose  to  offerors  whether  all  evaluation  factors  other 
than  price  are  "significantly  more  important  than  price  or  cost, 
approximately  equal  in  importance  to  price  or  cost,  or  significantly  less 
important  than  price  or  cost."   This  will  provide  vendors  with  considerably 
more  information  than  current  regulations  provide. 

CCIA  supports  the  reforms  in  Title  FV  that  will  make  it  give  the 
Board  important  powers  to  dismiss  bad  faith  or  frivolous  protests.   The  GSA 
Board  bid  protest  system  has  become  an  important  safeguard  for 
competition  in  federal  procurements.    When  this  Committee  first  proposed 
legislation  to  establish  bid  protest  power  in  the  GSA  Board  of  Contract 
Appeals,  many   in  Congress  and  industry  criticized  the  proposal  as  a 
radical  departure  from  the  old  protest  procedures.  Rut  this  Committee 
correctly  imderstood  that  the  old  protest  system  was  so  weak  as  to  be  little 
more  than  a  bad  joke.  This  Committee  also  understood  that  without  an 
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effective  protest  system  to  enforce  requirements  for  competition  in  federal 

procurements,  the  laws  requiring  competition  are  little  more  than  empty 

words. 

The  passage  of  time  has  demonstrated  the  wisdom  of  this 

Committee's  decision.  The  GrSA  Board  protest  process  has  become  an 

important  safeguard  of  competition  in  federal  procurement.   We  believe 

that  the  views  of  vendors,  and  at  least  some  agencies  were  well 

summarized  by  a  February,  1991  editorial  in  Government  Computer  News. 

a  publication  which  has  clashed  with  this  Committee  on  numerous  issues. 

With  regard  to  the  Board,  however,  there  is  little  dissent.  After  weighing 

the  pros  and  cons  of  the  GSBCA  process,  the  editorial  concluded: 

Well  then,  what  CAN  you  say  about  the  GSBCA? 
Well,  first  off  you  can  say  the  system  works.  That  is,  it 
did  what  its  congressional  architects  intended.   It  gave 
vendors  a  new  forum  in  which  their  interests  could  be 
considered  equal  to  those  of  the  agencies. 

The  system  is  fast,  efficient  and  has  real  teeth;  the 
board  can  stop  a  procurement  in  its  tracks,  reverse 
agency  actions,  order  payments  to  aggrieved  companies 
and  punish  errant  agencies.   Above  all,  the  svstem  has 
made  agencies  much  more  concerned  about  competition 
and  much  better  at  drafting  procurement  documents 
and  evaluating  bids. 

It's  true  that  the  board  may  be,  as  one  major 
vendor  said  recently,  "a  necessary  evil."  But  any  agency 
'  that  hasn't  learned  to  live  with  the  GSBCA  just  hasn't 

been  pajang  attention.  The  board  and  its  authority  are 
not  going  away.  Nor  should  they.   [Emphasis  added] 

More  recently,  Robert  Marshall,  Associate  Professor  of  Economics  at 

Duke  University,  completed  a  study  of  the  protest  process  and  concluded 

that  "...protests  are  an  effective  means  of  procurement  oversight." 
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Part  of  this  effectiveness  is  due  to  the  speed  of  the  protest  process.  The 
median  processing  time  for  protests,  from  the  date  of  fihng  imtil  the  date  of 
decision,  is  approximately  20  workdays.   Cases  which  go  all  the  way 
through  trial  and  final  decision  are  almost  always  resolved  within  the 
statutory  period  of  45  working  days. 

Unfortunately,  the  Board's  appellate  authority,  the  Court  of  Appeals 
for  the  Federal  Circuit,  has  made  the  Board's  work  difficult  by  issuing 
decisions  that  are  often  at  variance  with  Congressional  intent.   In  one  of 
these  decisions,  the  Federal  Circuit  limited  the  Board's  power  to  dismiss 
protests  that  were  frivolous  or  brought  in  bad  faith.   Since  the  protest 
process  necessarily  delays  the  award  or  performance  of  contracts,  it  is 
important  to  take  all  reasonable  steps  to  insure  that  procurements  are  only 
delayed  because  of  bona  fide  disputes.  The  bill  will  correct  the  Federal 
Circuit's  unreasonably  narrow  reading  of  the  powers  that  Congress 
intended  to  give  the  Board  in  the  first  place. 

The  proposed  legislation  will  increase  the  small  purchase  threshold 
to  $50,000,  and,  in  some  instances,  $100,000.  While  some  increase  in  the 
small  purchase  threshold  may  be  desirable,  any  increase  is  also  subject  to 
abuse.  We  believe  that  seifeguards  should  be  included  to  prevent  large 
requirements  from  turning  into  small  ones  so  that  the  agency  can  use 
abbreviated  procurement  procedures.   First,  the  Committee  should  stress 
and  exercise  oversight  to  enforce  statutory  prohibitions  against  splitting  of 
requirements  or  orders.   Second,  the  bill  permits  an  increase  in  the  small 
purchase  threshold  to  $100,000  for  procurements  that  are  conducted  using 
an  approved  EDI  system.  We  believe  the  bill  should  make  clear  the 
underljring  intent  that  all  responsive,  responsible  vendors  who  compete  in 
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the  EDI  acquisitions  will  be  considered  for  the  award  of  such  a 
procurement.  Agencies  that  have  EDI  systems  may  not  fully  utilize  them 
in  small  purchase  procurements  unless  they  are  required  to  do  so. 

In  conclusion,  we  beheve  that  the  Federal  Acquisition  Improvement 
Act  makes  valuable  contributions  to  procurement  reform  and  deserves 
prompt  passage  by  the  Congress.  We  will  be  pleased  to  work  with  you  to 
achieve  this  objective.  I  would  be  pleased  to  answer  any  questions  which 
you  may  have. 
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Mr.  English.  Mr.  Heinemeier. 

STATEMENT  OF  DAN  C.  HEINEMEIER,  VICE  PRESIDENT,  GOV- 
ERNMENT DIVISION,  ELECTRONIC  INDUSTRIES  ASSOCIA- 
TION 

Mr.  Heinemeier.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  be 
here  this  morning  to  represent  the  Electronic  Industries  Associa- 
tion and  the  National  Security  Industrial  Association  and  provide 
our  views  on  H.R.  2238. 

President  Clinton  himself  has  recognized  the  need  for  simplifica- 
tion of  the  government  procurement  process.  With  strong  support 
and  cooperation  firom  the  administration,  from  key  Federal  agen- 
cies, and  the  Congress,  we  believe  the  time  is  right  to  move  for- 
ward with  fundamental  reform  of  the  acquisition  process. 

I  am  pleased  that  industry  representatives  have  worked  closely 
with  the  committee  and  its  staff  to  resolve  many  of  the  issues 
which  we  raised  in  our  October  1991  testimony  on  H.R.  3161.  We 
believe  the  current  discussion  draft  is  greatly  improved  over  the 
original  bill  in  its  focus  on  several  key  areas,  including  increasing 
the  small  purchase  threshold  for  Federal  agencies,  seeking  to  cre- 
ate uniform,  govemmentwide  policies  for  purchasing  commercial 
products,  deleting  the  certification  requirement  for  commercial 
pricing  data  for  spare  parts,  and  increasing  the  threshold  for  cost 
of  pricing  data  certification  under  the  Truth  in  Negotiation  Act. 

Having  noted  these  positive  features,  however,  I  also  want  to 
take  this  opportunity  to  suggest  additional  areas  of  procurement 
reform  which  we  believe  would  greatly  improve  the  discussion  draft 
and  further  enhance  the  government's  ability  to  acquire  commer- 
cial products. 

EIA  and  NSIA  have  provided  our  views  to  the  so-called  section 
800  panel  established  under  the  fiscal  year  1991  DOD  Authoriza- 
tion Act  to  address  concerns  over  the  cost  and  complexity  of  the 
Federal  acquisition  system. 

In  response  to  these  concerns  and  those  raised  by  other  organiza- 
tions, the  panel  developed  chapter  8  of  its  report  which  focuses  ex- 
clusively on  commercial  products  acquisition. 

Chapter  8  offers  recommendations  on  areas  such  as  implement- 
ing a  govemmentwide  acquisition  for  uniquely  commercial  items; 
simplifying  the  laws  applicable  to  commercial  item  procurement; 
determining  price  reasonableness  without  depending  on  cost  or 
pricing  data;  providing  common  definitions  for  terms  to  describe 
commercial  items;  and  promoting  commercial-type  acquisitions  uti- 
lizing uniform  terms  and  conditions  consistent  with  those  in  the 
commercial  marketplace. 

While  we  do  not  agree  with  all  of  the  recommendations  of  the 
section  800  panel,  with  slight  modification,  we  believe  the  chapter 
8  section  could  form  the  basis  for  fundamental  change  to  improve 
the  commercial  products  acquisition  process. 

Without  going  into  greater  detail  here,  I  would  like  to  submit  for 
the  record  our  analysis  of  the  section  800,  chapter  8.  We  would 
strongly  urge  the  committee  to  review  these  recommendations  and 
include  applicable  provisions  in  the  successor  bill  to  H.R.  3161  as 
it  receives  your  ftirther  consideration.  We  would  be  pleased  to  work 
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with  you  and  your  staff  in  crafting  changes  to  incorporate  our  rec- 
ommendations. 

In  conclusion,  Mr.  Chairman,  we  share  the  committee's  goals  of 
enacting  legislation  that  will  produce  meaningful  commercial  prod- 
uct reform.  If  the  committee  decides  to  pursue  a  bill  along  the  lines 
of  H.R.  2258  in  its  current  form,  we  recommend  it  be  considered 
only  as  a  first  step  in  the  process  of  enacting  many  of  the  rec- 
ommendations contained  in  the  section  800  panel  report  an  our 
analysis  of  those  recommendations. 

The  industries  we  represent  are  committed  to  the  goal  of  respon- 
sible commercial  product  reform.  We  offer  our  continued  assistance 
as  you  consider  legislative  initiatives  in  this  area. 

I  would  be  pleased  to  respond  to  your  questions. 

Thank  you. 

[The  prepared  statement  of  Mr.  Heinemeier  follows:] 
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Mr.  Chairman,  Congressman  Clinger,  members  of  the  Committee.  I  am  Dan  Heinemeier, 
Vice  President  of  the  Government  Division  of  the  Electronic  Industries  Association.  EIA 
is  the  national  industrial  organization  of  electronic  manufacturers  in  the  U.S.  I  am  also 
representing  the  National  Security  Industrial  Association  (NSIA),  an  association  representing 
some  370  large  and  small  companies  which  constitute  a  substantial  part  of  our  national 
security  manufacturing  and  technology  infrastructure. 

ADMJNISTTRATION^  FOCUS  ON  PROCUREMENT  REFORM 

President  Clinton  has  recognized  the  need  for  simplification  of  the  government  procurement 
process.  The  procurement  paperwork  burden  of  government  contracting  is  staggering  In 
1990,  the  Office  of  Federal  Procurement  Policy  (OFPP)  released  a  report  estimating  the 
1989  federal  procurement  paperwork  burden  at  289.5  million  hours.  Focused  efforts  on 
procurement  simplification  can  offer  a  great  opportunity  to  improve  the  economy  and 
increase  productivity.  •      -  •    ^ 

With  strong  support  and  cooperation  from  the  Administration,  the  Department  of  Defense, 
the  Congress  and  the  industry  the  time  is  right  to  move  forward  with  fundamental  reform 
of  the  acquisition  process. 
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SUCCESSOR  BILL  TO  H.R.  3161 

We  are  pleased  to  be  invited  here  today  to  testify  on  the  discussion  draft  of  the  successor 
bill  to  H.R.  3161.  Since  my  initial  testimony  on  the  bill  before  this  Committee  in  October 
1991,  I  am  pleased  to  say  that  industry  representatives  have  worked  closely  with  the 
committee  and  its  staff  to  resolve  many  of  the  issues  which  I  raised  at  that  time.  We  believe 
the  current  draft  is  greatly  improved  over  the  original  bill  in  its  focus  on  several  key  areas: 

•  increasing  the  small  purchase  threshold  for  all  federal  agencies; 

•  enhancing  the  requirement  for  providing  notice  to  small  businesses  of  certain 
procurements; 

•  seeking  to  create  uniform,  government-wide  policies  for  purchasing  commercial  products; 

•  deleting  the  certificate  for  commercial  pricing  data;  and 

•  increasing  the  threshold  for  TINA. 

Having  said  this,  however,  I  also  want  to  take  this  opportunity  to  suggest  additional  areas 
of  procurement  reform  which  we  believe  would  greatly  improve  the  discussion  draft  and 
enhance  the  government's  ability  to  acquire  commercial  products  to  meet  its  requirements. 
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SECTION  800  PANEL  REPORT  -  CHAPTER  8  COMMERCIAL  PRODUCT 
PROCUREMENT 

EIA  and  NSIA  have  provided  our  views  to  the  Advisory  Committee  to  Streamline  and 
Codify  the  Acquisition  Laws,  the  so-called  "Section  800"  Panel.  This  Panel  was  established 
by  Congress  in  the  FY  1991  DoD  Authorization  Act  (P.L.  101-510)  to  address  concerns  over 
the  cost  and  complexity  of  the  federal  acquisition  system. 

During  the  Panel's  activities  we  formally  submitted  numerous  comments  on  the  need  for  a 
statutory  preference  for  procuring  commercial  products.  In  response  to  these  concerns  and 
those  of  other  organizations,  the  Panel  developed  Chapter  8  of  its  report  which  focuses 
exclusively  on  commercial  products. 

Chapter  8  of  the  report  offers  recommendations  on: 

•  implementing  a  government-wide  acquisition  system; 

•  simplifying  the  laws  appHcable  to  commercial  item  procurement; 

•  determining  price  reasonableness  without  depending  on  cost  or  pricing  data; 

•  defining  common  terms  for  commercial  items;  and 

•  promoting  commercial-type  acquisitions  utilizing  uniform  terms  and  conditions,  consistent 
with  terms  and  conditions  used  in  the  commercial  marketplace. 
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We  do  not  agree  with  the  Section  800  recommendations  in  their  entirety,  but  with  relatively 
slight  modification  we  believe  the  recommendations  could  form  the  basis  for  fundamental 
change  to  improve  the  commercial  products  acquisition  process. 

Without  going  into  greater  detail  here,  I  would  like  to  submit  for  the  record  an  EIA/NSIA 
analysis  on  the  Section  800  Panel  Report,  Chapter  8.  We  would  strongly  urge  the 
Committee  to  carefully  review  the  Panel's  recommendation  and  include  applicable  provisions 
in  the  successor  bill  to  H.R.  3161.  We  would  be  pleased  to  work  with  your  staff  in  crafting 
changes  to  incorporate  these  provisions. 

CONCLUSION 

The  task  before  the  Committee  today  is  to  enact  legislation  that  will  produce  meaningful 
commercial  product  reform.  If  the  committee  decides  to  pursue  legislation  which  only 
includes  the  new  H.R.  3161  discussion  paper,  it  should  be  considered  only  a  first  step  and 
we  would  urge  you  to  continue  to  develop  legislation  which  addresses  the  recommendations 
contained  in  Chapter  8  of  the  Section  800  Panel  and  the  Industry  Analysis  of  those 
recommendations. 

Industry  is  committed  to  the  goal  of  responsible  commercial  product  reform.  We  pledge  our 
eissistance  as  you  continue  to  consider  legislative  initiatives. 

I  will  be  happy  to  respond  to  your  questions. 


142 


Industry  Analysis 

of 

Chapter  8,  Commercial  Items, 

Report  of  the  Acquisition  Law  Advisory  Panel 


Prepared  by 

Electronic  Industries  Association 
National  Security  Industrial  Association 


List  ot  Issues 

1.0       Background 

2.0       Uniform  Terms  and  Conditions 

3.0       Waivers 

4.0       Flowdown  to  Suppliers  of  Components 

5.0       Exemptions  from  Present  Laws 

5.1  TINA 

5.2  Buy  American/Trade  Agreements  Acts 

5.3  Service  Contract  Act 

5.4  Cost  Accounting  Standards 
6.0  Limitation  to  Fixed  Price  Contracts 
7.0       Quality  Requirements 

8.0  Price  Reasonableness 

9.0  Audit  and  Price  Adjustment 

1 0.0  Rights  in  Technical  Data  and  Commercial  Software 

1 1 .0  fvliscellaneous  Revisions  (Commercial  Services,  Intra-companv  transfers) 

12.0  Retroactivity 


143 


Industry  Analysis 

of 

Chapter  8,  Commercial  Items, 

Report  of  the  Acquisition  Law  Advisory  Panel 

1.0  Background 

The  Section  800  Panel's  draft  statute  represents  commendable  progress  toward 
achieving  a  workable  commercial  item  statute.  The  Report  of  the  Section  800  Panel 
accurately  describes  the  impediments  encountered  by  industry  in  offering  commercial 
products  to  the  Department  of  Defense.  The  barhers  highlighted  in  the  report  show  that 
the  committee  understood  the  nature  of  commercial  industries  and  practices  and  the 
difficulties  in  making  these  products  and  services  available  to  the  government  in  the 
face  of  government-unique  acquisition  requirements.  The  barriers  recognized  by  the 
Panel  exist  not  only  for  manufactured  products  and  ancillary  services,  but  for  all 
commercial  services  as  well.  We  are  particularly  pleased  with  the  background 
discussion  supporting  the  Panel's  proposed  statutory  changes. 

Industry  believes  that  one  of  the  economic  principles  underlying  the  proposed 
commercial  items  statute  is  that  the  forces  of  the  commercial  marketplace  may  be  relied 
upon  as  much  by  the  U.S.  Government  as  they  are  by  all  other  buyers  to  assure  that 
prices  and  terms  are  fair  and  reasonable  and  that  product  quality  meets  contract 
requirements.  When  the  government  acts  as  another  player  in  a  larger  commercial 
marketplace,  it  enjoys  the  same  protections  as  other  buyers  and  needs  no  unique 
protections.  To  enable  the  Panel's  proposed  statute  to  fulfill  its  underlying  principle 
more  clearly,  we  suggest  several  changes.  Our  recommendations  are  reflected  in  the 
attached  line-in/line-out  annotations  to  the  draft  statute. 

2.0  Uniform  Terms  and  Conditions 

Section  2xx1  .{b)(1  )(B)  would  require  terms  and  conditions  "essential  for  the  protection  of 
the  Federal  government's  interest  in  an  acquisition."  As  written,  the  section  provides  an 
opportunity  for  regulators  to  promulgate  the  type  of  government-unique  requirements 
that  the  panel  is  trying  to  overcome.  We  recommend  that  this  section  be  deleted  for 
several  reasons. 

First,  the  competitive  forces  of  the  commercial  marketplace  provide  appropriate 
and  adequate  protection  of  the  Federal  Government's  interests,  making  such 
uniform  terms  and  conditions  unnecessary.  It  is  appropriate  that  the  statute 
provide  for  the  use  of  terms  and  conditions  of  the  type  customarily  used  by  non- 
government customers  to  acquire  the  commercial  product.  In  that  regard,  sections 
2xx1  .(b){1  )(A)  and  (b)(1)(C)  of  the  proposed  statute  properly  provide  for  only  those 
contract  clauses  determined  to  be  consistent  with  standard  commercial  practices 
or  required  to  implement  provisions  of  the  law  applicable  to  commercial  item 
acquisitions. 

Second,  uniformity  is  impractical,  given  the  diversity  of  commercial  products  and 
practices  and  terms  and  conditions  in  different  industries.  No  set  or  sets  of  clauses 
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would  be  appropriate  for  such  diverse  commercial  product  purchases  as  ketchup 
and  commercial  aircraft. 

•  Third,  if  experience  is  any  guide,  regulations  implementing  the  requirement  for 
provisions  "necessary  to  protect  the  government's  interests"  will  be  over-reaching 
and  will  destroy  the  utility  of  this  statute.  This  language  has  appeared  in  previous 
laws  and  regulations  which  attempted  to  facilitate  commercial  acquisitions.  In 
every  other  previous  attempt  to  implement  this  type  of  statutory  direction,  DOD  has 
required  a  plethora  of  government-unique,  commercially  incompatible  clauses 
(e.g..  DFARS  21 1 .7004-1  (b)). 

An  alternative  to  deleting  section  2xx1. (b)(1)(B)  may  be  to  permit  terms  and  conditions 
to  protect  the  government's  interests  to  the  extent  that  they  are  not  inconsistent  with  the 
industry's  -standard  commercial  practices.  Express  statutory  language  to  this  effect 
would  reflect  the  chteria  that  the  Panel  itself  used  in  determining  the  statutes  that  should 
be  waived.  (See  discussion  of  Exemptions  below.) 

We  also  recommend  deleting  the  phrase  "end  item,"  because  it  is  government 
contracting  jargon,  is  not  defined  in  Section  2xx2,  and  confuses  the  focus  of  the  section 
dealing  with  components  (see  below). 

3.0  Waivers 

The  Panel  acknowledges  the  difficulties  discussed  above,  but  explains  that  DOD  must 
have  some  means  of  controlling  the  actions  of  far-flung  contracting  activities  (pg.  8-4,  ff. 
17,  18).  The  report  also  discusses  the  flexibility  provided  in  the  proposed  statute  to 
waive  standard  terms  and  conditions  when  the  need  for  a  commercial  item  outweighs 
the  benefit  of  a  standard  DOD  form  (pp.  8-28,  8-29).  In  industry's  experience,  the 
waiver  process  is  lengthy,  difficult,  and  less  than  satisfactory.  A  request  for  waiver  of 
government  clauses  in  a  basic  ordering  agreement  for  standard  commercial  aircraft 
spare  parts  took  four  years  to  process  and  ultimately  provided  only  a  small  part  of  the 
relief  required  to  achieve  commercial  equivalence. 

As  the  Panel  noted,  most  large  companies  also  use  standardized  contracts.  However, 
the  significant  differences  between  government  and  commercial  pro  forma  contracts  are 
that  the  latter  are  numerous,  diverse,  and  negotiable  in  order  to  accommodate  the  vast 
array  of  available  commercial  goods  and  sales  arrangements.  Government  established 
"uniform"  sets  of  terms  and  conditions  might  be  acceptable  for  some  specifically 
identified  goods  as  long  as  they  contain  terms  not  inconsistent  with  commercial  terms 
applicable  to  the  specific  goods,  and  then  only  if  the  statute  makes  the  "waiver"  process 
as  truly  quick,  comprehensive,  and  simple  as  the  give  and  take  of  commercial  contract 
negotiations,  i.e..  lowering  the  level  of  the  waiver  approval  authority  to  the  contracting 
officer  or,  at  most,  the  head  of  the  contracting  authority.  We  fear  that  DOD's 
implementing  regulations  will  not  provide  the  necessary  flexibility,  and  that  DOD  policy 
making  and  contracting  personnel,  unaccustomed  to  such  flexibility,  will  not  exercise  it, 
unless  this  concept  is  embodied  in  the  statute. 

4.0  Flowdown  to  Suppliers  of  Components 
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In  what  appears  to  be  an  oversight,  section  2xx1  (b)(2)  fails  to  cover  commercial 
components  of  commercial  items.  Surely,  the  Panel  intended  suppliers  of  such 
components  to  be  as  free  of  flowdown  requirements  as  suppliers  of  commercial 
components  of  noncommercial  items.  We  recommend  that  this  section  be  revised 
accordingly. 

5.0  Exemptions  From  Present  Laws 

The  Panel's  approach  to  exempting  commercial  item  procurements  from  burdensome 
statutory  requirements  is  incomplete  and  needlessly  complex  (pp.  8-31  to  8-39).  When 
socioeconomic  goals  worthy  of  implementation  are  embodied  in  laws  of  general 
applicability,  contractual  implementation  is  redundant  and  adds  no  value.  When 
contract  provisions  over-implement  statutory  requirements,  as  so  often  happens  (plans, 
reporting  requirements,  certifications,  etc.),  they  become  a  barrier  to  commercial  item 
acquisition.  For  both  these  reasons,  the  exemptions  in  the  proposed  statute  do  not  go 
far  enough. 

A  single  provision  with  which  a  commercial  company  cannot  comply  will  deter  the 
company  from  responding  to  the  government's  solicitation.  These  approaches  also  tend 
to  undermine  the  waiver  provision  in  2xxi  (b),  since  any  law  n^i  listed  will  be  applicable. 
Unfortunately,  the  Panel's  excellent  criteria  for  exemptions  (pg.  8-31)  --  commercial 
impracticality  for  items  purchased  out  of  inventory;  disruption  of  established  sources  of 
supply,  personnel  practices,  or  business  methods;  substantial  expense  --  are  not 
expressed  in  the  statute  itself,  although  nearly  all  future  waiver  requests  will  require  their 
application. 

We  appreciate  the  Panel's  attempt  to  balance  statutes  in  furtherance  of  commercial  item 
acquisitions  with  those  intended  to  advance  other  governmental  policies.  But  as  the 
Panel  acknowledges,  any  such  balance  is  necessarily  arbitrary  (which  should  be 
sufficient  reason  to  abandon  this  approach).  The  Issue  is  not  whether  the  government 
must  give  up  certain  socioeconomic  and  other  policies  to  acquire  commercial  items  (in 
the  Panel's  mistaken  characterization),  but  rather  whether  it  can  conform  its  acquisition 
practices  to  those  of  the  commercial  sector  in  order  that  the  government  can  take 
advantage  of  the  vast  array  of  existing  commercial  products. 

The  Panel's  approach  to  exemptions  requires  (i)  listing  statutes  that  would  not  apply  to 
commercial  items,  (ii)  amending  numerous  other  statutes  with  language  exempting 
commercial  items,  and  (iii)  supplanting  certain  other  statutes  relating  to  pricing  and  audit 
with  section  2xx5  of  the  proposed  commercial  items  statute.  A  single,  integrated  statute 
on  commercial  item  acquisition  that  is  simple  to  read,  understand  and  interpret  would 
assist  both  industry  and  government  procurement  officials.  The  Panel's  approach  of 
cross-referencing  numerous  other  statutes  will  lead  to  confusion.  Another  danger  in  the 
Panel's  approach  is  that  statutes  unique  to  government  contracting  and  unacceptable  to 
commercial  vendors  will  be  inadvertently  omitted  from  the  exempt  list  or  may  not  be 
successfully  amended  to  exempt  commercial  items  for  various  political  reasons.  Some 
important  omissions,  for  instance,  are: 

5.1    Truth  in  Negotiations  Act  (TINA)   10  USC  2306a.   The  Panel  identified  TINA  as 
the  greatest  barrier  to  the  procurement  of  commercial  products,  chiefly  because 
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commercial  companies  do  not  have  the  accounting  systems  to  provide  the 
necessary  data  required  by  government  regulations.  The  Panel  attempted  to  resolve 
this  concern  by  providing  for  the  government  to  determine  that  the  pnce  w/as 
reasonable  based  on  price  analysis.  The  Panel's  recommended  changes  to  TINA 
would  also  broaden  the  exemptions  for  commercial  items.  However,  a  complete 
exemption  from  TINA  when  a  procurement  is  for  a  commercial  item  is  necessary  for 
three  reasons.  First,  it  is  unclear  whether  TINA  or  the  proposed  commercial  items 
statute  would  apply  to  the  price  evaluation  of  a  proposal.  Second,  the 
recommendations  defer  to  the  regulation  writers  specifically  how  a  contracting  officer 
would  conduct  a  price  analysis,  thereby  potentially  reimposing  the  barriers  that  the 
Panel  is  attempting  to  remove.  Third,  the  TINA  revisions  and  the  draft  commercial 
items  statute  define  commercial  items  differently  from  the  definition  at  10  USC  2302; 
while  2306a  and  2xx5  preserve  the  qualifier  "sold  in  substantial  quantities  to  the 
general  public,"  the  definition  at  2302  states  that  an  item  could  still  be  deemed 
commercial  despite  sales  to  the  general  public  being  only  a  small  portion  of  total 
sales  of  that  item. 

Commercial  items  should  be  totally  exempt  from  the  application  of  TINA.  In  addition, 
TINA  should  be  revised  as  recommended  by  the  Panel,  with  or  without  industry's 
additional  modifications. 

5.2  Buv  American  and  Trade  Agreement  Acts,  41  USC  g§  10d.  432.  The  Panel 
correctly  pointed  out  that  the  application  of  the  Buy  Amehcan  Act  (BAA)  can  be 
arbitrary,  unfathomable,  and  inconsistent  with  the  purposes  for  which  the  Act  was 
enacted.  To  satisfy  the  BAA,  a  product  must  be  manufactured  in  the  U.S.  and  50 
percent  or  more  of  the  cost  of  its  components  must  be  domestic.  The  requirement  to 
track  components  and  subassemblies  as  to  their  origin  of  manufacture  is  foreign  to 
commercial  companies.  This  requirement  imposes  a  massive  burden  to  track 
components  and  subassemblies  from  suppliers  for  generally  less  than  10  percent  of 
the  contractor's  business. 

The  Panel  proposed  to  replace  the  components  test  under  BAA  with  the  concept  of 
"substantial  transformation"  which  is  the  test  for  country  of  origin  found  in  the  Trade 
Agreements  Act  (TAA).  The  Panel  believes  that  this  test  is  a  more  rational  test  to 
apply  than  the  components  test.  While  we  agree  with  elimination  of  the  BAA,  we 
don't  believe  the  substantial  transformation  test  of  TAA  may  be  the  cure  all  the  Panel 
believes. 

The  reality  is  that  any  test  requiring  restrictions  in  the  sourcing  of  components,  or 
manufacturing  is  an  anachronism  and  impediment  for  commercial  companies 
competing  in  a  global  environment.  These  tests  only  create  compliance  problems 
and  deny  the  Government  from  receiving  the  best  and  newest  technologies  in  the 
most  cost  efficient  manner  without  sacrificing  quality. 

5.3  Service  Contract  Act.  41  USC  10a.  The  Panel  chose  to  retain  this  statute 
because  it  concluded  that  it  was  not  a  barner  to  commercial  item  acquisition. 
Industry  believes  that  this  statute  makes  many  commercially  available  services 
inaccessible  to  the  government.    Our  recommendations  to  modify  the  definition  of 
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"commercial  item"  to  include  commercially  available  services  in  addition  to  those 
required  to  support  a  commercial  item  are  offered  below. 

5.4  Cost  Accounting  Standards  iCA^)  Obtaining  a  commercial  item  exemption 
from  CAS  is  often  as  difficult  as  obtaining  a  TINA  exemption.  A  total  statutory 
exemption  of  commercial  items  from  CAS  would  avoid  confusion  when  regulations 
are  promulgated. 

6.0  Limitation  to  Firm  Fixed  Price  Contracts 

We  recommend  deleting  this  restriction  on  the  applicability  of  the  commercial  items 
statute.  There  are  some  cases  where  it  may  be  appropriate  to  use  flexibly  priced 
contracts  to  buy  commercial  items.  Many  commercial  services,  priced  on  a  time  and 
materials,  hourly  rate,  or  other  basis,  are  not  firm  fixed  price,  but  there  is  no  reason  to 
exclude  them  from  the  statute. 

7.0  Quality  Requirements 

We  recommend  deleting  the  phrase  "To  the  maximum  extent  practical"  in  2xx4. (d)(1) 
and  (2),  for  the  reasons  given  in  the  Introduction.  This  phrase  is  an  invitation  to 
promulgate  unique  government  contract  quality  requirements.  We  prefer  DFARS 
21 1 .7004-1  (e),  which  expressly  states  that  contracting  officers  shall  not  require 
contractors  to  comply  with  a  Government  specified  quality  assurance  system. 

8.0  Price  Reasonableness 

Section  5xx1  .(a)(1 )  provides  a  presumption  of  price  reasonableness  to  items  procured 
under  full  and  open  competition  and  items  with  catalog  or  market  prices.  We  believe 
that  the  presumption  should  be  conclusive  in  those  two  circumstances.  The 
presumption  should  also  be  extended  to  any  item  or  service  falling  within  the  definitions 
of  "commercial  items"  or  "modifications"  contained  in  the  proposed  amendments  to  10 
use  §  2302.  The  definitions  of  "commercial  item"  and  "modifications"  to  commercial 
items  ensure  that  they  are  subject  to  the  forces  of  the  commercial  marketplace.  In  a 
seller's  market,  the  government  will  pay  the  same  price  as  would  any  other  buyer.  In  a 
buyer's  market,  the  government  can  drive  a  hard  bargain,  or  choose  not  to  buy  at  all  if  it 
doesn't  like  the  price.  In  either  event,  traditional  market  forces  determine  the  price. 

The  Panel  expressly  concluded  that  the  operation  of  market  forces  is  sufficient  reason 
to  abandon  requirements  for  submission  of  cost  or  pricing  data.  Under  its  discussion  in 
Chapter  1 .3,  the  Panel  recommends  that  the  exemption  under  the  Truth  in  Negotiations 
Act  for  "adequate  price  competition"  be  expanded  to  include  items  "purchased  from  a 
company  or  business  unit  that  produces  the  same  or  similar  item  for  the  commercial 
market  using  the  same  or  similar  commercial  production  processes  used  to  produce  the 
offered  item  for  the  government,"  so  long  as  the  price  is  fair  and  reasonable.  As  the 
Panel  explains,  price  reasonableness  can  be  established  by  considering  (i)  prices  of 
alternate  items  that  perform  the  same  or  similar  functions;  (ii)  prices  of  previous  sales 
(even  if  such  sales  were  insubstantial,  not  based  on  catalog  or  market  prices,  only  for 
similar  items,  or  for  items  no  longer  sold);  and  (iii)  existing  commercial  practices.  The 
Panel  states,  at  page  1-140: 
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"Although  there  may  be  some  potential  for  abuse  of  discretion  afforded  the 
Government  by  this  recommendation,  the  increased  ability  to  attract  commercial 
suppliers  to  the  defense  industnal  base  and  to  benefit  from  the  efficiencies  of  the 
commercial  marketplace,  outweigh  what  the  Panel  believes  to  be  an  acceptable  risk. 
Proper  management  of  this  risk  will  require  better  training  of  contracting  and 
requirements  personnel  in  market  research  and  price  analysis  techniques,  as  well  as 
meaningful,  thoughtful,  and  innovative  regulatory  implementation." 

The  Panel  explains  why  new  commercial  products  without  a  sales  history,  modified 
commercial  products,  commercial  spare  parts,  etc.,  should  be  exempt  from  TINA;  the 
same  reasoning  dictates  that  they  should  also  be  exempt  from  any  TINA-like 
"documentation"  requirements  in  a  new  commercial  items  statute.  (In  any  event,  the 
phrase  "sold  in  substantial  quantities  to  the  general  public"  must  be  deleted,  for  the 
reasons  cited  in  the  discussion  of  TINA  above.) 

If  the  contracting  officer  has  credible  evidence  (more  than  a  hunch  or  an  unfounded 
suspicion)  to  believe  that  the  price  may  not  be  fair  and  reasonable,  or  that  additional 
documentation  from  the  seller  is  necessary  to  enable  the  government  to  perform  price 
analysis,  then  the  government  should  be  entitled  to  obtain  price  documentation.  A 
decision  to  request  price  documentation  should  require  the  approval  of  the  head  of  the 
contracting  activity.  Of  course,  if  the  item  does  not  meet  the  definition  of  "commercial 
item,"  then  this  statute  would  not  apply,  and  the  procurement  would  be  subject  to  all  the 
laws  applicable  to  the  procurement  of  noncommercial  items. 

9.0  Audit  and  Pnce  Adjustment 

We  recommend  that  paragraphs  2xx5.(c),  and  (d)  be  revised  as  set  forth  in  the 
attachment.  The  concepts  of  price  reduction  after  contract  award  and  audits  are  utterly 
foreign  to  the  commercial  marketplace.  Management  systems  used  in  commercial 
companies  cannot  support  these  statutory  requirements.  Furthermore,  introducing 
these  concepts  in  commercial  item  acquisition  is  a  step  backward:  a  commercial 
product  that  currently  qualifies  for  an  exemption  under  the  Truth  in  Negotiations  Act 
would  not  be  subject  to  any  post-award  downward  price  adjustment. 

Even  when  the  government  enters  the  marketplace  as  another  customer,  and  not  as 
the  sovereign  with  unique  powers,  it  enjoys  more  protection  than  other  buyers.  In 
addition  to  remedies  based  on  breach,  misrepresentation,  fraud,  and  warranty,  the 
government  can  also  rely  on  numerous  statutes,  including  the  False  Statements  and 
False  Claims  Acts.  Perhaps  the  most  effective  remedy  would  be  the  government's 
decision  to  not  reprocure  from  sources  proven  to  be  unreliable  or  less  than  forthright. 


10.0    Rights  in  Technical  Data  and  Commercial  Software 

10.1.   Section  2xx4.(e)  limits  the  government's  rights  in  technical  data  to  those  rights 
prescribed  in  10  USC  §  2320.   However,  it  fails  to  address  the  government's  rights 
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in  commercial  software.  It  should  be  revised  to  state  that  the  government's  rights  in 
such  software  will  be  those  provided  in  the  contractor's  standard  commercial  license 
or  as  otherwise  negotiated  by  the  parties. 

10.2.  While  the  Panel's  proposed  amendments  to  10  USC  §  2320(a)(3)  would 
render  nearly  all  of  the  rest  of  §  2320  inapplicable  to  the  acquisition  of  commercial 
items  and  components,  it  would  still  grant  the  government  unlimited  rights  in 
technical  data  necessary  for  operation,  maintenance,  installation,  or  training,  or 
relating  to  form,  fit,  or  function.  Many  commercial  manufacturers  do  not  grant  such 
data  rights.  Form,  fit  or  function  data,  for  example,  may  be  used  to  acquire  the 
goods  and  services  needed  to  assemble  commercial  products,  and  consequently  are 
proprietary.  If  the  government  needs  more  rights  in  data  than  is  available  in  a 
regular  commercial  license,  it  should  be  required  to  negotiate  for  them. 

The  proposed  amendments  to  §  2320(a)(3),  which  refers  to  paragraph  (a)(2)(D), 
would  also  allow  the  government  "unlimited  rights"  to  disclose  such  data  to  foreign 
governments  for  information  and  evaluation  purposes,  and  to  contractors  for 
emergency  repair  and  overhaul  purposes.  This  amendment  is  not  clear.  However, 
as  understood,  such  broad  nghts  are  illogical  and  unwarranted,  in  the  context  of 
commercial  products. 

10.3.  A  significant  omission  in  the  Panel's  discussion  is  10  USC  §  2321,  which 
provides  the  government  with  the  right  to  challenge  the  validity  of  restrictive 
markings  on  data  and  software  delivered  to  the  government.  Since  the  statute  is  not 
listed  as  one  of  those  from  which  commercial  items  would  be  exempt,  §  2321  would 
continue  to  apply  to  commercial  software  and  technical  data.  Commercial 
contractors  should  not  have  to  prove  that  their  commercial  products  were  developed 
at  private  expense  in  order  to  retain  their  proprietary  rights.  The  scope  of  data  rights 
challenges  under  §  2321  with  respect  to  commercial  items  and  components  should 
preferably  be  eliminated  or  severely  curtailed.  If  challenges  are  to  be  permitted, 
there  must  be  a  legitimate  government  need,  the  license  must  be  insufficient,  and 
the  government  must  have  reasonable  and  credible  evidence  that  the  technical  data 
(computer  software)  is  otherwise  publicly  available  or  has  been  released  or 
disclosed  by  the  contractor  or  subcontractor  without  restriction  on  further  use, 
release,  or  disclosure.  There  should  be  no  other  basis  for  a  rights  challenge  with 
respect  to  commercial  items  or  components. 

11.0  Miscellaneous  Revisions. 

11.1  10  USC  2302((5)(A)(iii);  Insert  "or  licensed"  between  "sold"  and  "in 
combination,"  in  order  to  make  it  consistent  with  the  language  in  (i)  and  (ii). 

1 1 .2  10  USC  2302(5)(B)  and  (E):  The  last  line  in  each  should  read  "same  or  similar 
workforce  .  .  ."  The  rationale  is  that  the  term  "same"  alone  permits  no  flexibility  in 
application.  The  use  of  "similar"  provides  some  discretion,  and  will  help  avoid 
unforeseen  problems. 

11.3  The  Panel's  definition  of  "commercial  item"  covers  services  in  support  of 
commercial  items,  10  USC  2302((5)(B),  but  does  not  cover  the  purchase  of  other 
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commercially  available  services.  All  the  reasons  supporting  the  commercial  items 
statute  apply  with  equal  force  to  commercial  services,  especially  when  such  services 
have  established  market  or  catalog  prices.  Such  services  should  be  covered  by  the 
statute. 

11.4    Sec.  2xx2(e):  Add  a  new  subparagraph  as  follows: 

(e)     "Subcontractors"  and     "suppliers"     include  separate  divisions, 
subsidiaries,  and  affiliates  of  a  contractor  under  common  control. 

This  will  ensure  that  a  business  segment  of  a  company  involved  in  government 
contracts  can  acquire  commercial  items  from  other  commercial  business  segments  of 
the  same  company  using  commercial  terms  and  conditions,  and  treat  such  segments 
like  any  other  subcontractor  or  supplier  of  commercial  items.  Presently,  components 
from  commercial  business  units  are  frequently  transferred  at  no  cost  or  designed  out  of 
products  for  government  contracts  since  commercial  business  units  cannot  install 
complex  government-unique  accounting  and  compliance  systems. 

12.0  Retroactivity.  Section  2xx1  (b)(2)  allows  the  use  of  commercial  item  acquisition 
provisions  in  subcontracts  under  prime  contracts  for  non-commercial  items.  This 
provision  should  be  extended  to  new  subcontracts  on  prime  contracts  awarded  before 
the  draft  statute  becomes  effective.  Like  the  recent  change  in  the  TINA  threshold  from 
$100,000  to  $500,000,  where  contracts  were  changed  to  reflect  the  new  threshold 
without  requiring  any  consideration,  prime  contracts  should  be  modified  without 
consideration  to  permit  the  application  of  this  law  to  subcontracts. 
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INDUSTRY  RECOMMENDED  CHANGES  TO  THE  SECTION  800 
PANEL   PROPOSED  STATUTE  ON  COMMERCIAL  PRODUCTS 

8.4.6.  Proposed  New  Subchapter  to  Title  10 
S  2XX1.  POLICY 

(a)  REQUIRED  USE  OF  COMMERCIAL  ITEMS— In  accordance  with  the  policies  stated  in 
sectlop  2301.  whenever  commercial  items  will  satisfy  the  needs  of  the  Department  of  Defense, 
the  Department 

(1)  shall  purchase  commercial  items  using  those  practices  prescribed  In  this  subchapter 
and  In  regulations  issued  hereunder  and 

(2)  shall  by  regulation  require  prime  contractors,  and  subcontractors  at  all  levels,  that 
furnish  other  than  commercial  ilems.  lo  incorporate  commercial  items  as  components  to  the 
maximum  e-xtent  practicable. 

(b)  REGULATIONS:  UNIFORM  TERMS  AND  CONDITIONS. 

(1)  EN©  COMMERCIAL  items.  -  The  Secretary  of  Defense  shall  promulgate 
regulations  implementing  this  subchapter,  which  shall  contain  a  set  or  sets  of  uniform  terms 
and  conditions  to  be  included  in  contracts  for  the  acquisition  of  commercial  #«d-items.  Such 
uniform  terms  and  conditions  shall  be  modeled  to  the  maximum  extent  practicable  on 
commercial  terms  and  conditions  and  shall  include  only  those  contract  clauses,  including 
clauses  requiring  terms  and  conditions  to  be  flowed  down  to  subcontractors,  that  are- 

(A)  required  to  implement  provisions  of  law  applicable  to  commercial  item 
acquisitions: 

(B|  essential  for  the  protection  of  the  Federal  Government's  interest  in  an 

acquisition:  or 

(C)  determined  by  the  Secretary  to  be  consistent  with  standard  commercial 
practice. 

The  regulations  to  be  issued  hereunder  shall  also  establish  standards  and  procedures  for  the 
watvCriftg  of  such  uniform  terms  or  conditions,  other  than  those  required  by  statute,  by 
the  contracting  officer  as  may  be  useful  to  the  acquisition  of  commercial  items  In  a 
particular  procurement  or  class  of  procurements. 

(2)  COMPONENTS.  -  The  Secretary  of  Defense  shall  issue  regulations  implementing  the 
preference  for  commercial  components  set  out  in  section  2301(b)(5).  Such  regulations  shall 
provide  that  prime  contractors  and  subcontractors  furnishing  other  than  commercial  items  as 
end  items  or  components  tinder  existing  and  future  contracts  may  not 
require  suppliers  furnishing  commercial  Items  as  components  to  comply  with  any  clause,  term 
or  condition  except  those- 

(A)  required  to  implement  provisions  of  law  applicable  to  subcontractors 
furnishing  commercial  items: 

(B)  essential  for  the  protection  of  the  prime  contractor  or  higher  tier 

subcontractor  in  a  particular  acquisition:  or 
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(C)  determined  lo  be  consistent  with  standard  commercial   practice, 
(c)   EXISTING  OR  PRIOR  SOURCES;    NONDEVELOPMENTAL  ITEMS — 

(1)  The  Secretary  of  Defense,  the  Secretary  of  a  military  department  or  the  head  of  a 
defense  agency  may  determine  that  it  is  in  the  Government's  interests  to  permit  existing  or 
prior  sources  or  suppliers  of  nondevelopmental  items  to  participate  in  a  competition  for  a 
commercial  item  when  a  nondevelopmental  item  or  an  item  furnished  by  an  existing  or  prior 
source  will  compete  with  a  commercial  item  under  the  same  terms,  conditions  and  evaluation 
and  award  criteria. 

(2)  Nondevelopmental  items  or  items  furnished  by  an  existing  or  prior  source  which 
must  be  modified  to  meet  the  requirements  of  a  solicitation  for  commercial  items  may  be 
offered  under  such  a  solicitation,  but  only  when  the  modifications  are  (A)  necessary  to  comply 
with  the  Government's  solicitation  requirements  and  (B)  do  not  alter  the  function  or  essential 
physical  characteristics  of  the  items  to  be  supplied. 

(3)  The  policies,  procedures,  solicitation  provisions  and  contract  clauses  applicable  to 
commercial  items  under  this  subchapter  shall  also  apply  to  nondevelopmental  items  and  items 
furnished  by  an  existing  or  prior  source  which  are  permitted  to  participate  in  a  competition 
conducted  under  this  title. 

§  2XX2.  DEFINITIONS 

As  used  in  this  subchapter- 

(a)  "Commercial  item "  has  the  meaning  prescribed  in  section  2302(5).    means: 

(1)  propertyr-othei^-than-^eal-^roperty  a  product,  service, 
technical  data  or  computer  soft'ware.  whicii- 

(i)  is  sold,  leased,  or  licensed  to  the  general  public  for 
other  than  Federal  Government  purposes; 

(ii)  has  not  been  sold,  leased,  or  licensed  to  the  general 
public,  but  is  developed  or  is  being  developed  primarily  for  use  for  other 
than  Federal  Government  purposes;  or 

(iii)  is  comprised  of  a  combination  of  commercial  items, 
or  of  services  and  commercial  items,  of  the  type  customarily  combined 
and  sold,  leased,  or  licensed  in  combination  to  the  public; 

(2) The-term-'^ommerciat-itent^^-also-includes  services  used 

to  support  items— des&ribed-4n— subparagraph  (1),  such  as  installattea-. 
gtaintenance,  repaii^-and— training-servicesr-whethe^-sueh  services  are 
proeured-with-the-eommercial-item-OF-under-a-separate-eontract ;  provided 
such  services  are  or— will— be— offered— contemporaneously  to  the  general 
public— under— similai^-terms— and— conditionsi— and— the  Government  and 
cen>mercial  services  are  or— will— be— provided— bv— the— sanve-or— similar 
workforeer-plantr-OF^quipmenti 

(32)  With  respect  to  a  specific  solicitation,  an  item  meeting 
the  criteria  set  forth  in  subparagraphs  (1)  and-(^if  unmodifled  will  be 
deemed  to  be  a  commercial  item  when  modified  for  sale,  lease,  or  license 
to  the  Government  if  the  modifications  required  to  meet  Government 
requirements  (i)  are  modifications  of  the  type  customarily  provided  in  the 
commercial  marketplace  or  (ii)  would  not  significantly  alter  the  inherent 
nongovernmental  function  or  purpose  of  the  item  in  order  to  meet  the 
requirements  or  speciflcations  of  the  procuring  agency; 
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(43)  An  item  meeting  the  criteria  set  forth  in  subparagraphs 
(l)i  or  (2).  or  (3)  need  not  be  deemed  other  than  "commercial"  merely 
because  sales,  leases  or  licenses  of  such  item  to  the  general  public  for 
other  than  governmental  use  are  a  small  portion  of  total  sales,  leases,  or 
licenses  of  that  item;  and 

(54)  An  item  may  be  considered  to  meet  the  criteria  in 
subparagraph  (1)  even  though  it  is  produced  in  response  to  a  Government 
drawing  or  specification;  provided,  that  the  item  is  purchased,  leased,  or 
licensed  &om  a  company  or  business  unit  which  ordinarily  uses  customer 
drawings  or  specifications  to  produce  similar  items  for  the  general  public 
using  the  stime  or  similar  workforce,  plant,  or  equipment. 

(b)  "Component"  means  any  item  meeting  the  definition  of 

"commercial  itentl"  supplied  to  the  Covemmenl  as  part  of  an  end   another  item  or 
of  another  component. 

(c)  "Existing  or  prior  source"  means  a  business  entity  that  is  furnishing  or  has 
previously  furnished  items  to  the  Government,  including  items  supplied  in  accordance  with 
Government-unique  product  descriptions,  drawings,  or  specifications. 

(d)  "Nondevelopmental  item"  has  the  meaning  prescribed  in  section  2302(6). 

(e)  "Subcontractors  and  suppliers"  includes  separate 
divisions,  subsidiaries  or  afHliates  of  a  contractor  under 
common  control. 

S  2XX3.  PRECEDENCE;  RELATIONS  TO  OTHER  LAWS 

(a)  EXEMPTIONS  FROM  PRESEI^JT  LAW.— Procurements  of  commercial  items  shall   bC 

conducted  under  full  and  open  competition  as  defined  in 
Section  4  of  the  OFPP  Act  (41  USC  403(6)).  unless  exempt  from 
such  section,  and  shall  be  exempt   from  any  other  requirement 
of  law  not  specifically  reserved  in  this  chapter,  unless  the  same 
requirements  are  equally  applicable  to  business  entities  not 
under  contract  to  the  Federal  Government,   not  be  subject  to  the 

following  laws: 

10  U.S. C.  §3'102 

lOU.S.C.  §2408 

10  U.S.C.  §  3507 

10  use.  §2631 

+5-U.S,G^§^37(d)(4),^637(d)(5).  637(d)(6) 

15  U.S.C.  §§  6'14(d).  6AMe].  6-1-1(0 

89  use.  §  793 

31  use.  §1352  note 

38  use.  §4212 

41  use.  §§51-58 

44-U.S.C.  §701 

46  use.  App.  §134  Kb) 
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(b)  PRINCIPLE  OF  CONSTRUCTION  WITH  FUTURE  LAWS  —The  provisions  ol  this  subchapter 
are  intended  to  be  an  integrated  whole.  Accordingly,  to  prevent  inadvertent  amendment  or 
repeal  of  a  portion  of  this  subchapter  and  nolwilhstanding  any  other  provision  of  law  hereafter 
enacted,  this  subchapter  and  the  sections  of  the  United  Slates  Code  expressly  referenced  in 
this  subchapter  shall  not  be  held  to  have  been  amended  unless  a  law  specifically  refers  to  and 
amends  this  subchapter  or  the  sections  of  the  United  Slates  Code  expressly  referenced  herein. 

(c)  RELATION  TO  SIMPLIFIED  PROCEDURES.  -  When  commercial  items  are  being  procured, 
the  provisions  of  this  subchapter,  and  regulations  issued  hereunder,  shall  take  precedence  over 
regulations  issued  pursuant  to  section  2304(g);  provided,  however,  thai  nothing  in  this  section 
shall  affect  the  set-aside  for  small  businesses  established  by  15  U.S.C.  §  644(j). 

(d)  SET-ASIDES  PRESERVED.  -  Nothing  in  this  subchapter  shall  prevent  the  Secretary  of 
Defense  from  restricting  Ihe  award  of  prime  contracts  for  commercial  items  to  any  source  as 
may  from  time  to  time  be  prescribed  or  permitted  by  law. 

§2XX4.  SPECIFIC  ACQUISITION  PROCEDURES  AND  RESTRICTIONS 

(a)  RESTRICTION  TO  FIRM.  FIXED  PRICE  CONTRACTS, — Except  where  commercial  items  are 
to  be  provided  as  a  portion  of  a  contract  which  also  provides  for  Ihe  delivery  of  other  than 
commercial  items,  only  firm.  ILxed  price  coniracis  or  fixed  price  contracts  with  economic  price 
adjustment  provisions  shall  be  used  lo  acqut re  commercial  end  items  under  this  subchapter. 

(b)  ECONOMIC  PRICE  ADJUSTMENT.  -  Solicitations  for  commercial  end  items  shall  not  require 
contract  performance  for  a  term  longer  than  customary  industry  practice  for  the  product  to  be 
acquired  unless  a  contract  provides  for  economic  price  adjustment. 

(c)  PRODUCT  DESCRIPTIONS.  -  Commercial  items  shall  be  acquired  using  product 
descriptions  as  prescribed  in  section  2325  of  this  title.  Notwithstanding  the  foregoing, 
nondevelopmental  items  and  items  supplied  by  an  existing  or  prior  source  that  are  built  to 
specific  Government  designs,  militars'  standards,  or  military  specifications  may  be  accepted 
where  such  items  otherwise  meet  the  requirements  of  a  solicitation. 

(d)  CONTRACT  QUALITY  REQUIREMENTS.— 

(1)  To  the  maximum  extent  practical,  regulations  issued  under  this  subchapter  shall 
permit  contractors  providing  commercial  items  to  use  their  existing  quality  assurance  systems 
and  quality  programs. 

(2)  To  the  maximum  extent  practical,  regulations  issued  under  this  subchapter  shall 
prohibit  Government  inspection  or  test  of  commercial  items  prior  to  tender  of  those  items  by 
the  contractor  for  acceptance  by  the  Government. 

(e)  RIGHTS  IN  TECHNICAL  DATA  AND  SOFTWARE.    -  Rights  in  technical  dato  for 
commercial  end  items  and  components  shall  be  acquired  only  as  specified  in  section  2330. 

Technical  data  and  computer  software  that  is  a  part  of,  pertains 
to,  or  qualifies  as  a  commercial  item  shall  be  supplied  and 
licensed  to  the  Government  under  the  same  or  similar  terms 
and  conditions  as  are  normally  afforded  the  general  public. 
Requirements  for  data  not  normally  supplied  to  the  general 
public,  but  necessary  for  the  Government  to  perform  operation, 
maintenance,  and  training,  may  be  negotiated  as  a  part  of,  or 
separate  from,  the  commercial  item  under  similar  terms  and 
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conditions  afforded  the  general  public  and  pursuant  to  the 
provisions  of  this  Chapter. 

(f)  DEFENSE  TRADE  RESTRICTIONS  —Acqulsillon  of  commercial  Hems  from  foreign  sources 
shall  be  governed  by  Chapter  bcx  of  I  his  Title. 

S  2XX5.  PRICING;  DOCUMENTATION:  AUDIT 

(a)  COMMERCIAL  PRICBVG  POLICY,   requirement  for  determination 

OF  PRICE  REASONABLENESS 

(1)  The  Secretary  shall  prescribe  policies  and  procedures 
for  determining  that  the  price  of  a  commercial  item  or 
component  acquired  by  the  Department  of  Defense  is  based  on 
the  commercial  pricing  practices  set  forth  in  §  2XX5  to  the 

maximum  extent  possible,     when  a  procurement  for  a  commercial  item  has  been 
(I)  conducted  under  full  and  open  competition  as  defined  in  section  4  of  the  Office  of  Federal 
Procurement  Policy  Act  (4  1  U.S.C.  §  ■103(6)).  or  (ii)  when  the  price  agreed  upon  is  based  on 
established  catalog  or  market  prices  of  commercial  items  sold  in  substantial  quantities  to  the 
general  public,  the  contracting  olficer  may — presume  that  the  price  contained  in  the  most 
advantageous  evaluated  olTer  (price  and  all  other  factors  considered)  received  in  response  to  a 
solicitation,  or  a  price  based  on  established  catalog  or  market  prices,  is  fair  and  reasonable 
unless  the  contracting  olTicer  has  information  that  the  price  is  not  fair  and  reasonable.  Prior  to 
the  award  of  a  contract  where  price  is  based  on  catalog  or  market  prices,  the  contracting  officer 
shall  make  reasonable  efforts  to  establish  the  currency  and  accuracy  of  such  prices. 

(2)  The  policies  and  procedures  prescribed  by  Secretary 
shall  require  written  approval  above  the  contracting  officer 
when  the  price  of  a  commercial  item  or  component  is  not  based 
on  the  commercial  pricing  practices  set  forth  in  §  2XX5.   The 
written  approval  shall  be  filed  with  the  official  contract  records 
and  include  the  information  described  in  paragraphs  § 
2XX5(a)(2)(i)  through  §  2XX5(a)(2)(iii).   The  written  approval 
shall  be  provided  to  the  offeror  along  with  an  opportunity  to 
submit  request  for  review. 

(!)   Description  of  why  the  offeror's  price  could  not  be 
supported  through  commercial  pricing  practices; 

(ii)   Description  of  what  alternative  means  were  used 
by  the  contracting  officer  to  assess  the  reasonable  of  price;  and 

(iii)   Description  of  the  pricing  risks  to  the 
Government. 

When  subsection  (1)  is  not  applicable,  or  for  contract  modifications,  or  when  pricing  a 
modification  to  a  commercial  item,   the  contracting  officer  shall  use  price  analysis,  relying  if 
needed  on  documentation  submitted  under  subsection  (b).  to  determine  that  the  price  Is  fair 
and  reasonable. 
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(3)  The  policies  in  §  2XX5  shall  apply  to  purchases  of 
commercial  items  and  components  by  subcontractors  and 
suppliers  under  contracts  awarded  by  the  Department  of 

Defense,   when  the  contracting  officer  is  able  to  make  a  determination  of  price 
reasonableness  under  this  section,  the  acquisition  will  be  exempt  from  section  2306a  of  this 
Titte-. 

(b)  COMPETITIVE  PROCEDURES.  GO\^:^v^ME^^^s  mciiTTO  require 

DOCUMENTATION.— 

(1)  The  preferred  method  of  acquiring  a  commercial  item  or 
component  is  through  full  and  open  competition  as  defined  in 
Section  4  of  the  Office  of  Federal  Procurement  Policy  Act  (41 

U.S.C.  403(6)).      The  contracting  officer  may  require  the  offeror  to  supply  documentation 
relevant  to  the  determinations  to  be  made  under  subsection  (a)(2).  All  documentation  received 
from  an  olTeror.  if  not  otherwise  in  the  public  domain  and  if  requested  by  the  offeror  and 
marked  as  confidential,  shall  be  treated  by  the  Govemmenl  as  confidential  and  exempt  from 
disclosure  to  the  extent  permitted  by  the  Freedom  of  Information  Act. 

(2)  Adequate  price  competition  shall  be  deemed  to  exist 
when  there  is  a  solicitation  of  offers  from  more  than  one 
potential  source  where  award  will  be  made  to  the  responsive, 
responsible  offeror  whose  bid  or  proposal  is  most  advantageous 
to  the  Government,  price  and  appropriate,  other  factors 
considered  or,  when  the  solicitation  contemplates  more  than 
one  award,  the  offerors  independently  compete  for  a 
proportionate  share  (0  to  100  percent)  of  the  award  to  be 
determined  by  the  evaluation  criteria  specified  in  the 
solicitation.   A  price  established  under  these  procedures  shall 
be  considered  reasonable,  unless  the  contracting  officer  has 
determined  through  independent  means  that  the  price  is  not 
reasonable.    Under  these  procedures,  the  offeror  shall  not  be 
required  to  furnish  any  cost  or  pricing  data.    The  nghts  conferred  by  this 

subsection  do  not  include  the  right  to  require  cost  or  pricing  data  as  defined  in  section  2306a 
of  this  title,  or  the  equivalent. 

(3)  The  price  of  a  commercial  item  or  component  may  be 
based  on  an  acquisition  previously  conducted  under  paragraphs 
§  2XX5(b)(l)  and  §  2XX5(b)(2),  subject  to  the  same  provisions 
on  determining  reasonable  price  and  the  submission  of  cost  or 
pricing  data.   Adjustments  may  be  made  to  the  price  as 
conditions  warrant,  such  as  price  escalation  and  differences  in 
contract  terms  and  conditions. 

(4)  The  price  of  a  commercial  item  or  component  may  be 
based  on  an  acquisition  previously  conducted  in  provided  that 


15  5/24/93 


157 


the  acquisition  was  conducted  under  essentially  equivalent 
procedures  as  described  under  paragraphs  §  2XX5(b)(l)  and  § 
2XX5(b)(2),  subject  to  the  same  provisions  on  determining 
reasonable  price  and  the  submission  of  cost  or  pricing  data. 
Adjustments  may  be  made  to  the  price  as  conditions  warrant, 
such  as  price  escalation  and  differences  in  contract  terms  and 
conditions. 

(c)    OTHER  THAN  COMPETITIVE  PROCEDURES,   governments 

REMEDY  FOR  INACCURATE  DOCUMENTATION. 

(1)  The  price  of  a  commercial  item  or  component  may  be 
determined  through  objective  evidence  of  an  established  price 
that  is  accepted  or  will  likely  be  accepted  by  the  commercial 
market.  Objective  evidence  includes,  but  is  not  limited  to  the 
following: 

(i)  Commercizd  catalogs,  price  lists,  rate  schedules; 

(ii)  Discounting  practices  as  may  be  supported  by 
written  or  customary  practice; 

(iii)  Customer  contracts,  orders,  invoices,  shipping 
records; 

(iv)  Purchasing  agreements  with  national  accounts, 
dealers,  distributors,  state  and  local  governments; 

(v)  Commercial  pricing  algorithnns,  such  as  price- 
performance  ratios,  product  price  relationships; 

(vi)  Independent  sources  to  include  advertisements, 
trade  journals,  market  surveys,  price  indices,  competitor  price 
information; 

(vii)  Future  sales  projections  to  the  extent  that 
forecasting  methods  are  found  to  be   reasonably  dependable; 
and 

(viii)  Any  other  such  information  which  demonstrates 
market  acceptance  of  price. 

When  documentation  is  submitted  pursuant  lo  subsection  (b).  the  Government  shall  be  entitled 
to  a  reduction  in  price,  and  the  return  of  any  overpayment,  with  interest  thereon,  if  an  offeror 
knowingly  or  negligently  submits  materially  inaccurate  or  misleading  documentation  in  support 
of  a  contract  or  modification,  the  contracting  officer  relies  on  such  documentation  in  reaching  a 
determination  that  a  price  is  reasonable,  and  because  of  such  reliance  the  price  significantly 
exceeds  that  which  would  otherwise  have  been  accepted.  For  purposes  of  applying  this 
subsection,  a  contracting  officer  will  be  rebuttably  presumed  lo  have  relied  upon  all  material 
documentation  supplied  by  an  offerof. 

(2)  The  price  of  a  commercial  item  or  component  may  be 
based  on  the  price  of  a  similar  commercial  item  or  component 
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to  the  extent  the  price  is  supported  by  objective  evidence  as 
describe  in  paragraph  §  2XX5)c)(l).   This  includes  basing  the 
price  of  a  new  commercial  item  or  component  on  the 
predecessor  product  and  basing  the  price  of  a  discontinue 
commercial  item  or  component  on  the  successor  product. 
Adjustments  may  be  made  to  the  price  as  conditions  warrant, 
such  a  price  escalation  and  differences  in  contract  terms  and 
conditions. 

(3)  The  data  required  under  paragraph  §  2XX5(c)  shall  be 
limited  to  the  objective  evidence  provided  by  the  offeror.  The 
contracting  officer  shall  not  require  the  offeror  to  submit  data 
on  cost,  markup,  profit,  or  any  similar  information  relating  to 
the  composition  of  price  of  the  commercial  item  or  component. 

(d)  REASONABLE  PRICE,   governments  right  to  audit.  ■ 

(1)  The  contracting  officer  should  ensure  that  the  price  of 
a  commercial  item  or  component  is  reasonable.   This 
assessment  should  give  full  consideration  to  the  commercial 
item  or  component  being  acquired  and  the  price  customarily 
paid  in  the  commercial  market  for  similar  quantities  under 
comparable  contract  terms  and  conditions,  including  the 
degree  of  purchase  commitment.   The  assessment  may 
consider  long-term  business  relationships  and  agreements  that 
exist  between  the  offeror  and  commercial  customers. 

(2)  The  offeror  should  not  be  compelled  to  grant  a  price 
that  equates  to  the  most  favored  customer's  price. 

The  United  States  shall  have  the  riflhl  lo  audit  all  documentalion  provided  by  an  olTeror  under 
subsection  (b)  and  all  books  and  records  of  the  offeror  directly  relating  to  such  documentation: 
provided  however,  that  if  the  offeror  has  made  no  represenialion  as  to  the  completeness  of  the 
documentation  supplied,  the  United  Stales  shall  have  no  rifiht  to  audit  for  completeness.  The 
audit  right  created  by  this  section  shall  expire  one  year  after  the  date  of  award  of  the  contract 
or  the  date  of  the  modification  of  a  contract  with  respect  to  which  documentation  was  provided. 
When  contract  price  is  established  under  section  2XX5  of  this  Title,  the  Government  shall  have 
no  audit  rights  other  than  those  set  out  In  this  subsection. 

(e)  PRICE  SUPPORT  AND  ACCESS  TO  RECORDS. 

(1)   The  contracting  officer  should  require  the  offeror  to 
supply  only  the  information  necessary  to  demonstrate  the 
market's  acceptance  and  reasonableness  of  price. 
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(2)    The  offeror  should  be  required  to  grant  access  only  to 
records  necessary  to  support  the  offered  price.   Access  shall 
not  include  the  following: 

(i)  Information  irrelevant  to  the  offered  price; 

(ii)  Information  related  to  the  price  paid  by  customers 
under  quantities,  purchase  commitments,  or  contract  terms 
and  conditions  that  are  not  comparable  to  the  acquisition;  and 

(iii)  Accounting  data  of  any  kind; 

(f)  AUDIT. 

(1)  Audit  of  an  offeror's  price  should   only  be  conducted  in 
circumstances  where  the  proposed  price  of  the  commercial 
items  or  components  exceeds  $1,000,000  and  there  is 
substantial  pricing  risk  that  cannot  be  assessed  through  a  price 
analysis  of  the  offeror's  proposal  or  submission  of  additional 
information.    Generally,  this  should  be  limited  to 
circumstances  where  there  are  sufficient  grounds  to  question 
the  accuracy  of  the  offeror's  submission. 

(2)  Any  audit  conducted  of  the  offeror's  price  shall  be 
restricted  to  a  verification  of  the  information  submitted  by  the 
offeror.   The  audit  shall  be  conducted  before  the  offeror  and 
contracting  officer  reach  agreement  on  price.    In  no 
circumstance  shall  an  audit  be  conducted  of  such  information 
after  agreement  is  reached  on  price. 

(g)  MODIFICATIONS  TO  COMMERCIAL  ITEMS  OR 
COMPONENTS. 

(1)   The  contracting  officer  shall  use  the  commercial 
pricing  practices  contained  in  this  Section  for  modifications 
made  to  the  commercial  item  or  component  to  the  maximum 
extent  possible.    In  determining  the  price  reasonableness  of  a 
modification,  the  contracting  officer  may  rely  on  the  following: 

(i)  Offeror's  previous  prices  for  similar  modifications 
made  to  the  commercial  item  or  component; 

(ii)  Offeror's  previous  prices  of  similar  modifications 
made  to  a  comparable  commercial  item  or  component; 
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(iii)  Prices  found  in  the  commercial  market  for  similar 
modifications  made  to  a  comparable  commercial  item  or 
component; 

(iv)  Engineering  estimates  developed  by  either  the 
offeror  or  contracting  officer  for  the  modification;  or 

(v)  Any  other  means  without  resorting  to  requiring 
the  offeror  to  submit  cost  data. 

(2)   In  instances  where  the  modification  price  is  less  that 
$500,000  or  25%  of  the  total  price  of  the  commercial  items  or 
components,  the  contacting  officer  shall  rely  solely  on  price 
analysis. 

(h)   PRECEDENCE  OF  THIS  SECTION. 

(1)   The  Truth  in  Negotiations  Act  applicable  to  the 
Department  of  Defense  (10  U.S.C.  2306(a))  is  expressly 
superseded  by  §  2XX5. 
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Mr.  English.  Ms.  Nelson. 

STATEMENT  OF  COLETTE  NELSON,  CHAIRMAN,  PROCURE- 
MENT COMMITTEE,  SMALL  BUSINESS  LEGISLATIVE  COUN- 
CIL 

Ms.  Nelson.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  today  I  am  pleased  to  be  here  on  behalf  of  a 
broad  array  of  small  business  groups,  the  three  generic  small  busi- 
ness associations,  plus  the  principal  associations  representing 
minority-  and  women-owned  businesses. 

I  am  going  to  address  in  my  oral  statement  just  two  sections  of 
the  bill,  sections  503  and  504.  The  small  busmess  community  is 
concerned  about  these  provisions  because,  rather  than  achieving 
the  purported  goal  of  the  bill — to  encourage  more  businesses  to 
participate  in  the  government  process — we,  in  fact,  think  that  these 
provisions  will  foster  new  barriers  to  small  and  small  disadvan- 
taged business  participation  in  the  process. 

Let  me  refresh  your  memory  and  give  you  maybe  a  little  history 
lesson.  Ten  years  ago,  the  procurement  agencies  came  before  this 
committee  and  asked  for  an  increase  in  the  threshold  from  $10,000 
to  $25,000;  and  at  that  time,  the  small  business  community  ob- 
jected. We  objected  on  the  grounds  that  we  would  lose  visibility  for 
the  millions  of  contract  actions  between  $10,000  and  $25,000. 

This  committee  and  its  counterpart  in  the  Senate  assured  the 
small  business  community  that,  with  the  provisions  included  in 
that  bill,  provisions  that  said  that  there  would  be  local  posting  re- 
quirements, and  that  small  businesses  would  be  given  at  least  10 
days  to  respond  to  those  local  posting  requirements,  would  indeed 
protect  small  businesses;  and  you  did  include  those  in  the  statute 
that  was  enacted  into  law. 

Unfortunately,  neither  the  small  business  community  nor  the 
Congress  got  what  we  bargained  for.  Instead,  today,  what  we  have 
in  the  FAR  are  carefully  crafted  provisions  that  circumvent  the  no- 
tice requirements  for  small  businesses. 

The  FAR  today  states,  "Generally,  quotations  should  be  solicited 
orally."  And  when  oral  solicitations  are  used,  the  posting  require- 
ments are  not.  And  so  for  the  great  majority  of  contract  opportuni- 
ties under  the  small  purchase  threshold,  oral  solicitations  are  used, 
as  encouraged  by  the  FAR;  and  small  businesses  do  not  have  an 
opportunity  to  be  fully  aware  of  the  potential  contracts  available  to 
them. 

I  noticed  earlier  that  Dr.  Burman  stated  that  two-thirds  of  the 
contracts  between  $25,000  and  $100,000  go  to  small  businesses.  In- 
terestingly, according  to  Senate  Small  Business  Committee  re- 
search, about  50  percent  of  the  contracts  below  the  $25,000  thresh- 
old go  to  small  businesses. 

So,  in  fact,  when  the  contract  opportunities  disappear  from  the 
screen,  small  business  participation  drops.  And  we  are  concerned 
that  without  adequate  provisions  included  in  this  legislation,  the 
same  thing  will  occur  that  happened  10  years  a^o.  There  is  an  old 
saying,  "Fool  me  once,  shame  on  you;  fool  me  twice,  shame  on  me." 
The  small  business  community  doesn't  intend  to  be  fooled  twice. 

We  recognize  that  the  bill  has  some  lan^age  in  it  that  says,  you 
will  encourage — that  you  will  set  up  notice  provisions.  But  those 
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are  already  in  the  law  and  they  are  not  being  used  now.  What  do 
we  need  new  ones  for?  Let's  enforce  the  ones  that  we  have. 

I  have  very  specific  recommendations  in  my  written  statement, 
and  I  would  urge  that  those  be  included  in  the  bill. 

I  don't  hear  Congress  telling  small  businesses  or  telling  the  agen- 
cy, "Mr.  Occupational  Safety  And  Health  Administration  Regulator, 
don't  go  after  those  small  fines;  that  is  just  chump  change."  "Mr. 
EPA,  don't  go  after  the  little  fines  against  small  businesses.  We 
don't  need  to  worry  about  those  little  amounts;"  or  to  the  Internal 
Revenue  Service,  "Don't  worry  about  getting  those  1099's  for  inde- 

f)endent  contractors  at  the  $600  level.  We  aren't  worried  about  col- 
ecting  taxes  on  $600." 

But  when  it  comes  to  seeking  out  small  businesses,  you  find 
them  at  tax  time.  Small  businesses  need  the  opportunities  to  bid 
when  the  government  is  spending  our  money.  Those  are  the  very 
same  tax  dollars  that  we  are  putting  into  the  system.  Small  busi- 
nesses would  like  an  opportunity  to  bid. 

The  fact  is,  Mr.  Chairman,  we  don't  trust  the  FAR  council  to  im- 
plement the  general  guidance  included  in  this  bill.  We  think  it 
should  be  very  specific.  And  we  don't  think  you  should  trust  the 
FAR  council  either.  It  took  this  committee  2V2  years  to  get  the 
CICA  regulations  written. 

We  are  looking  at  other  provisions,  surety  bond  waivers,  the 
1207  program,  prompt  payment.  This  committee  did  the  Prompt 
Payment  Act  5  years  ago.  We  are  still  waiting  for  the  FAR  council 
to  fully  implement  the  regulations.  The  small  business  community 
doesn't  trust  the  FAR  Council. 

We  also  looked  at  the  competition  provisions  section  504.  These 
provisions  give  the  OFPP  administrator  the  authority  to  waive  the 
competitive  protections  put  in  place  over  the  last  10  years. 

It  is  nice  to  say  that  you  want  to  have  innovative  experiments. 
And  that  is  fine.  We  support  that,  and  the  OFPP  Act  already  g^ves 
the  administrator  that  authority.  But  to  waive  the  definition  of 
"full  and  open  competition,"  the  definition  itself,  and  to  waive 
CICA,  the  small  business  community  has  very  serious  problems 
with  that. 

In  4  or  5  years,  if  this  bill  passes  in  its  current  form — if  it  were 
passed  today,  4  or  5  years  from  now  Dr.  Burman  is  going  to  be 
gone  and  Mrs.  Specter  from  DOD  is  going  to  be  gone,  and  Mr. 
Early  from  GSA  is  going  to  be  gone;  but  you  all  are  going  to  be 
here.  And  I  don't  want  to  see  you  counting  the  bodies  of  small  busi- 
nesses that  didn't  have  an  opportunity  to  participate  in  the  govern- 
ment system  or  investigating  the  latest  scandal  because  of  sole 
source  competitions. 

Thank  you. 

Mr.  English.  Thank  you  very  much,  Ms.  Nelson. 

[The  prepared  statement  of  Ms.  Nelson  follows:] 
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Statement  of  Colette  Nelson 

before  the 

Subcommittee  on  Legislation  and  National  Security 

May  25,  1993 

My  name  is  Colette  Nelson  I  am  the  executive  director  of  the  American 
Subcontractors  Association  and  chairman  of  the  Procurement  Committee  of  the  Small 
Business  Legislative  Council.  Today,  in  addition  to  SBLC  and  the  91  small  business 
associations  and  professional  societies  it  represents  (see  attachment),  I  am  pleased  to  speak  on 
behalf  of  the  National  Federation  of  Independent  Business,  National  Small  Business  United, 
the  Latin  American  Management  Association,  the  National  Association  of  Minority  Business, 
the  National  Association  of  Women  Business  Owners,  the  National  Center  for  American 
Indian  Enterprise  Development,  Women  Construction  Owners  and  Executives,  USA,  the 
American  Gear  Manufacturers  Association  and  the  Independent  Defense  Contractor 
Association. 

These  groups  appear  before  the  committee  united  in  our  concerns  about  the  proposal  to 
increase  the  small  purchase  threshold  wnthout  assuring  adequate  protections  for  the  small 
businesses  we  represent. 

On  Friday,  we  were  provided  a  draft  copy  of  the  bill  that  Chairman  Conyers 
introduced  just  yesterday.  That  bill  proposes  a  series  of  government-wide  reforms  designed  to 
improve  the  fairness  and  openness  of  the  acquisition  process  Today,  we  will  address  only 
Sections  503  and  504  of  the  draft  bill.  Some  of  the  individual  groups  that  I  am  representing 
today  may  submit  more  detailed  comments  on  the  bill  as  introduced. 

The  small  business  community  shares  with  the  Chairman  and  the  members  of  the 
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small  and  small  disadvantaged  businesses  have  the  opportunity  to  participate  fully  in  that 
system. 

Unfortunately,  the  bill  as  drafted  does  not  achieve  that  goal.  Instead,  it  will  likely 
foster  new  barriers  to  small  and  small  disadvantaged  busmess  firms'  ability  to  obtain  the 
information  they  need  to  determine  what  contracting  opportunities  are  available  to  them  In 
addition,  it  creates  the  opportunity  for  the  executive  agencies  to  limit,  or,  indeed,  eliminate 
full  and  open  competition. 

Section  503,  Increase  in  the  Small  Purchase  Threshold 

In  1983,  Congress  enacted  legislation  amendmg  the  Small  Busmess  Act  (sections  8(e), 
(f)  and  (g))  to  assure  that  contractors,  especially  small  business  concerns,  were  afforded  a 
practical  opportxmity  to  compete  for  federal  contracts.  That  legislation  required  advance  notice 
of  the  issuance  of  a  solicitation  and  assured  adequate  time  for  a  small  business  concern  to 
make  a  business  judgement  and  to  develop  its  offer.  Specifically,  for  items  above  the  small 
purchase  threshold,  the  law  guaranteed  that  a  notice  of  the  intended  issuance  of  a  contract 
solicitation  would  be  published  in  the  Commerce  Business  Daily  15  days  in  advance  of  that 
solicitation.  The  same  law  assured  adequate  time  for  preparing  a  response  to  the  government's 
solicitation.  It  accorded  45  days  for  the  more  complex  research  and  development  solicitations 
and  30  days  for  all  other  solicitations. 

The  small  business  community  hailed  these  provisions  as  one  key  element  necessary  to 
assuring  the  reality  —  rather  than  merely  the  appearance  ~  of  full  and  open  competition. 
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The  procuring  agencies,  on  the  other  hand,  always  have  objected  to  the  statutorily  specified 
time  periods  and  notice  provisions. 

Then,  in  response  to  the  spare  parts  horror  stories  of  the  early  1 980s,  Congress  enacted 
remedial  legislation  to  address  the  causes  of  these  problems  This  legislation  built  upon  the 
landmark  Competition  in  Contracting  Act  of  1984,  which  was  sponsored  by  this  committee 
and  its  counterpart  in  tiie  Senate.  The  spare  parts  reform  legislation  included  provisions  that 
improved  the  ability  of  small  businesses  to  obtain  the  information  they  need  to  make  an 
informed  business  judgment  on  whether  to  make  an  offer  on  a  federal  contract  The  new  law 
required  that  CBD  notices  contain  additional  information  which  would  allow  a  business  to 
better  determine  whether  it  should  bother  to  obtain  a  copy  of  the  full  text  of  the  solicitation 
when  it  was  subsequently  released. 

This  benefited  the  buying  activity  because  it  reduced  the  number  of  solicitations 
requested  by  firms  in  order  to  merely  obtain  adequate  information  about  the  contracting 
opportunity  but  resulted  in  the  business  decision  not  to  submit  an  offer.  It  benefited  small 
businesses  because  it  allowed  them  to  marshall  the  additional  information  needed  to  be  able 
to  furnish  an  offer  susceptible  to  award  (e.g.,  to  obtain  the  necessary  technical  data  packages 
or  verify  compliance  of  their  manufacturing  facilities  with  any  applicable  prequalification 
requirements). 

In  the  view  of  the  small  business  community,  this  system  for  adequate  aruiouncement 
of  the  government's  needs  has  worked  well.  Those  representing  the  government  buyer's 
perspective  will  tell  you  diat  it  has  engendered  unwarranted  delays  in  the  government 
procurement  system,  especially  for  smaller  dollar  value  procurements. 
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However,  studies  conducted  by  the  Office  of  the  Federal  Procurement  Policy  in  the 
early  1980s  as  part  of  its  initiative  for  a  simplified  competitive  acquisition  technique  (SCAT), 
demonstrated  that  the  vast  majonty  of  time  from  the  initiation  of  the  procurement  process 
until  award  was  taken  up  by  various  internal  reviews  of  the  proposals  received,  rather  than  the 
45  days  accorded  to  the  public  to  be  able  to  offer  a  responsive  bid  that  best  met  the 
announced  needs  of  the  government  Few  of  those  internal  reviews  were  required  by  statute 
but  rather  represented  a  self-imposed  review  process  specified  by  the  procuring  activity  in  its 
own  regulations. 

Nonetheless,  during  the  debate  on  CICA,  the  procuring  agencies  made  a  drive  to 
increase  the  small  purchase  threshold  from  $10,000  to  $25,000  in  order  to  place  more  contract 
opportunities  outside  of  the  protections  of  the  notice  procedures  included  in  the  Small 
Business  Act.  The  small  business  community  balked  at  the  procuring  agencies'  proposal  to 
raise  the  small  purchase  threshold  out  of  fear  of  losing  visibility  of  the  millions  of  contract 
actions  between  $10,000  and  $25,000. 

Congress  responded  to  the  concerns  of  the  small  business  community  with  assurances 
that  local  buying  activities  would  be  required  to  post  information  regarding  contracting 
opportunities  below  the  small  purchase  threshold  and  that  those  local  postings  would  provide 
essentially  the  same  information  as  the  notices  that  appear  in  the  CBD  for  contracting 
opportimities  above  the  small  purchase  threshold.  The  legislation  increasing  the  small 
purchase  threshold  specifically  required  the  posting  of  contracting  opportunities  between 
$10,000  and  $25,000  by  DOD  buying  activities  and  between  $5,000  and  $25,000  by  civilian 
agency  buying  activities.  The  legislation  also  required  that  at  least  10  days  would  be  accorded 
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to  small  business  contractors  to  respond  to  a  posted  solicitation.  The  procurement  community 
objected  to  these  Congressionally-mandated  solutions  to  the  small  business  community's 
concerns. 

Nonetheless,  with  these  statutory  assurances  in  hand,  die  small  business  community 
reluctantly  agreed  to  the  increase  in  the  small  purchase  threshold  from  $10,000  to  $25,000. 

Unfortunately,  neither  Congress  nor  the  small  business  community  got  what  they 
bargained  for. 

Instead,  amendments  to  the  Federal  Acquisition  Regulation  were  crafted  carefully  to 
frustrate  that  bargain.  Today  FAR  Part  13,  Small  Purchase  and  Other  Simplified  Purchase 
Procedures,  states  that  no  posting  is  required  if  the  small  purchase  buyer  chooses  to  solicit 
offers  orally  (i.e.,  telephonically).  In  addition,  the  FAR  states:  "Generally,  quotations  shall  be 
solicited  orally  .  .  .  ."  Not  surprisingly,  this  admonition  of  the  FAR  generally  is  followed  by 
those  conducting  small  purchases.  As  a  result,  small  businesses  all  too  frequently  are  unaware 
of  small  purchase  opportunities. 

The  FAR  states:  "Generally,  solicitation  of  at  least  three  sources  may  be  considered  to 
promote  competition  to  the  maximum  extent  practicable."  We  have  had  reports  of  contracting 
officers  refusing  to  accept  quotations  from  sources  not  solicited  by  the  federal  buyers.  Thus, 
offerors  Nos.  4,  S  and  6  often  have  to  fight  dieir  way  into  the  process. 

In  any  event,  the  FAR  furdier  states:  "Solicitations  may  be  limited  to  one  source  if  the 
contracting  officer  determines  diat  only  one  source  is  reasonably  available."  So  not  only  does 
a  potential  offeror  have  no  way  to  determine  what  contracting  opportunities  are  available  to 
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it,  die  contracting  officer  doesn't  have  to  seek  out  additional  sources  for  the  product  or  service 
if  he/she  determines  they  aren't  "reasonably  available". 

In  making  their  case  for  an  increase  m  the  small  purchase  threshold,  the  procunng 
agencies  repeatedly  have  pointed  out  that  they  also  would  propose  to  increase  the  Small 
Business  Reserve.  Under  the  Reserve,  purchases  below  the  small  purchase  threshold  are 
reserved  for  competition  among  small  business  concerns  unless  the  contracting  officer  is 
unable  to  obtain  offers  from  two  or  more  small  business  concerns  that  are  competitive  with 
market  pnces  and  can  meet  the  government's  requirements  However,  we  in  the  small  business 
community  believe  that  the  statutory  reservation  has  been  riddled  with  loopholes  by  the  FAR. 

As  noted  above,  under  the  FAR,  if  a  contracting  officer  makes  the  unilateral 
determination  that  two  small  firms  will  not  be  able  to  bid,  then  he  or  she  is  free  to  conduct  an 
oral  solicitation  on  an  unrestricted  basis.  If  there  is  no  effective  notice  system  for  contracting 
opportunities  below  the  small  purchase  threshold  and  if  small  firms  do  not  have  the 
opportunity  to  make  known  their  interest,  then  the  promise  of  the  small  business  reserve  is  an 
empty  one. 

Indeed,  based  on  work  done  by  the  Senate  Small  Business  Committee,  it  is  estimated 
that  small  businesses  only  win  approximately  50  percent  of  new  contract  awards  below  the 
current  $25,000  small  purchase  threshold.  In  fact,  the  Federal  Procurement  Data  System  does 
not  even  distinguish  between  new  contract  awards  and  contract  modifications  below  the  small 
purchase  threshold.  For  example,  a  $23,000  modification  to  a  $2  billion  contract  is  recorded 
as  if  it  were  a  small  purchase.  Thus,  the  summary  data  in  the  FPDS  reported  to  Congress 
provides  obscured  information  on  small  business  participation  in  contracting  opportunities 
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below  the  small  purchase  threshold.  Indeed,  some  have  suggested  that  is  the  objective  of  the 
agency  procurement  data  managers. 

Today,  nearly  a  decade  after  CICA,  the  procuring  agencies  once  again  are  driving  for 
an  increase  in  the  small  purchase  threshold,  this  time  from  $25,000  to  $100,000  Their 
demands  were  included  in  a  proposal  made  last  year  by  the  Office  of  Federal  Procurement 
Policy.  Their  demands  were  included  in  the  recommendations  of  the  Department  of  Defense 
Advisory  Panel  on  Streamlining  and  Codifying  Acquisition  Law  Their  demands  are  being 
urged  upon  the  National  Performance  Review  by  OFPP  and  others  And  their  demands  have 
been  incorporated  in  the  bill  before  us  today. 

The  bill  before  this  committee  would  immediately  raise  the  small  purchase  threshold 
from  $25,000  to  $50,000  It  also  requires  that  the  FAR  be  revised  to  "provide  prospective 
offerors,  especially  small  business  concems  .  .  .  with  improved  access  to  information 
regarding  small  purchase  procurement  opportunities    .  .  including  to  the  extent  practicable 
providing  remote  access  to  such  information  through  electronic  data  interchange." 

The  bill  does  not  address  the  abuses  of  the  small  purchase  process  that  have  been 
incorporated  into  the  FAR  that  implement  the  statutory  standard  enunciated  in  CICA  The  bill 
does  not  address  the  regulatory  repealer  of  the  posting  requirements  and  the  minimal  time 
periods  for  a  response  provided  in  the  Small  Business  Act.  The  bill  does  not  even  describe 
how  "improved  access"  might  be  achieved.  In  our  opinion,  the  bill  leaves  to  the  OFPP 
Administrator  and  subsequently  to  the  FAR  Council  unacceptable  amounts  of  latitude  in 
shaping  how  small  business  concems  will  obtain  information  regarding  close  to  99  percent  of 
all  procurement  opportunities  with  an  estimated  total  market  value  of  $25  billion. 
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So  once  again,  the  small  business  community  is  being  asked  to  acquiesce  to  an 
increase  in  the  small  purchase  threshold  in  return  for  vague  promises  of  improved  notice 
provisions.  There  is  an  old  saymg:  "Fool  me  once,  shame  on  you,  fool  me  twice,  shame  on 
me  "  The  small  business  community  does  not  intend  to  be  fooled  twice.  The  small  business 
community  does  not  trust  the  procuring  agencies'  promises  to  improve  small  business  access 
to  information  and  we  ask  that  this  committee  not  to  do  so  either. 

Thus,  we  ask  that  the  bill  being  considered  by  this  committee  be  amended  to  assure 
that  small  businesses  have  an  opportimity  to  identify  and  respond  in  a  timely  manner  to 
contracting  opportunities.  Specifically,  we  recommend  the  following: 

(1)  Link  an  increase  in  the  small  purchase  threshold  with  a  concurrent 
obligation  on  the  part  of  buying  activities  to  improve  local  notice  procedures.  We  see  no 
incompatibility  between  the  current  statutory  requirements  to  have  local  posting  for  some 
period  of  time  before  offers  are  solicited,  whether  they  are  solicited  orally  or  in  writing.  The 
bill  should  make  it  explicit  that  the  current  right  accorded  to  small  business  concerns  applies 
even  when  oral  solicitations  will  be  used. 

(2)  Link  an  increase  in  the  small  purchase  threshold  with  a  concurrent 
obligation  to  implement  a  coordinated  government-wide  electronic  equivalent  of  the 
Commerce  Business  Daily.  In  a  meeting  last  week  with  representatives  of  SBLC,  NFIB, 
NSBU  and  NAME,  OFPP  Administrator  Burman  stated  that  he  interpreted  "improved  access" 
to  mean  an  on-line  system  and  that  such  a  system  could  be  implemented  within  six  months. 
Since  we  agree  on  the  meaning  of  "improved  access"  and  the  technology  is  available  to 
implement  an  on-line  system  in  a  timely  manner,  we  believe  that  no  buying  activity  should  be 
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allowed  to  use  small  purchase  procedures  on  contracts  over  $25,000  until  it  is  participating 
in  an  electronic  equivalent  of  the  CBD 

(3)  Eliminate  the  requirement  that  the  small  purchase  threshold  he  raised 
automatically  each  year  in  line  with  inflation.  Again,  we  note  that  purchases  below  the 
proposed  $100,000  threshold  account  for  nearly  99  percent  of  all  contracting  opportunities. 
The  small  business  community  opposed  the  existing  automatic  small  purchase  threshold 
increase  when  it  was  enacted  as  part  of  the  FY  1991  DOD  authorization  bill.  We  believe  that 
it  is  only  appropriate  that  Congress  exercise  regular  oversight  over  that  large  a  portion  of 
procurement  opportunities  and  the  ability  of  small  businesses  to  participate  in  the  acquisition 
system,  particularly  in  light  of  past  efforts  of  the  bureaucracy  to  undermine  congressional 
efforts  to  assure  small  business  and  small  disadvantaged  business  participation 

(4)  Link  explicitly  an  increase  in  the  small  purchase  threshold  to  an  equal  rise 
in  the  small  business  reserve.  We  recognize  that  the  small  business  reserve  is  statutorily 
linked  to  the  small  purchase  threshold.  Nonetheless,  we  believe  that  any  bill  addressing  the 
threshold  should  emphasize  the  importance  of  assunng  small  business  participation  in  the 
acquisition  system. 

(5)  Treat  any  contract  below  the  small  purchase  threshold  that  cannot  be 
awarded  to  a  small  business  as  being  above  the  threshold  until  the  electronic  CBD  is  in 
place.  This  will  assure  that  a  contracting  officer  has  no  incentive  to  "game"  the  system  to  use 
the  simplified  small  purchase  procedures  and  yet  award  the  contract  to  an  other-than-small- 
business,  when  qualified  small  businesses  are  available  to  perform  the  contract  Once 
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universal  access  to  information  is  assured  by  an  electronic  CBD,  we  do  not  believe  this  extra 
protection  for  small  businesses  will  be  necessary. 

(6)  Make  explicit  the  right  of  an  ofTeror,  especially  a  small  business  concern, 
to  submit  an  ofrer  when  small  purchase  procedures  are  being  used  even  if  the 
government  buyer  has  obtained  the  three  quotations  cited  in  the  FAR  as  meeting  the 
competition  requirement.  In  too  many  instances,  three  quotations  has  become  the  ceiling  for 
the  number  of  offers  that  will  be  considered.  The  statutory  standard,  maximum  practicable 
competition,  should  not  be  interpreted  to  sanction  arbitrary  actions  by  a  government  buyer. 

(7)  Require  detailed  reporting  under  the  Federal  Procurement  Data  System 
for  any  purchase  of  $10,000  or  above.  Using  the  Individual  Contract  Action  Report  (SF 
279)  rather  than  the  Summary  Report  (SF  281)  will  assure  that  small  and  small  disadvantaged 
participation  in  small  purchases  can  be  accurately  measured  by  the  small  business  community 
as  well  as  Congress. 

(8)  Mandate  the  use  of  fast  pay  procedures  in  contracts  under  the  small 
purchase  threshold  awarded  to  small  businesses.  In  1988,  Congress  enacted  extensive 
amendments  to  the  Prompt  Payment  Act  of  1981,  intended  to  close  loopholes  and  prevent 
abuses  by  various  executive  agencies.  One  of  the  enhancements  accorded  by  the  Act  was 
permissive  authority  to  the  executive  agencies  for  fast  payment  procedures  for  payments 
below  the  small  purchase  threshold  if  the  contract  provides  for  such  "fast  payment,"  property 
will  vest  in  the  government  upon  delivery,  and  the  business  concern  offers  appropriate 
warranties.  The  express  purpose  of  the  provision  was  to  facilitate  quicker  pay  for  small 
businesses.  Unfortunately,  the  regulatory  implementation  of  this  permissive  statutory  authority 
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placed  conditions  on  its  use  that  effectively  eliminates  any  possibility  of  its  use.  For  example, 
the  regulations  require  that  fast  pay  procedures  can  only  be  used  if  the  "deliveries  of  supplies 
are  to  occur  at  locations  where  there  is  both  geographical  separation  and  a  lack  of  adequate 
communications  between  Government  receiving  and  disbursing  activities  that  will  make  it 
impractical  to  make  timely  payment  based  on  evidence  of  Government  acceptance  "  In 
essence,  that  simple  restriction  operates  as  a  regulatory  repealer  of  a  reasonable  statutory 
provision  adopted  by  this  committee  and  subsequently  signed  into  law.  Once  again,  the 
regulation  writers  twisted  the  intent  of  Congress  to  reflect  the  convenience  of  the  government 
buyer  rather  than  the  benefit  of  the  small  business  seller 

Section  504,  Test  Program 

Section  504  of  the  bill  before  the  committee  authorizes  the  OFPP  Administrator  to 
"conduct  a  program  of  tests  of  alternative  and  innovative  procurement  procedures."  Among  its 
provisions  is  one  that  provides  the  OFPP  Administtator  with  a  blank  check  to  waive  a  full 
range  of  statutes  that  provide  standards  for  full  and  open  competition  When  listed  by  section 
and  code  number,  the  authonty  for  these  waivers  may  seem  relatively  benign  But  a  reading 
of  the  statutory  provisions  reveals  the  proposal  to  be  quite  ominous.  For  example,  the  waivers 
include: 

(1)  the  requirements  for  publication  of  notices  in  the  Commerce  Business  Daily  and  the 
small  purchase  posting  requirements  established  under  the  Small  Business  Act  and  the 
Office  of  Federal  Procurement  Policy  Act, 

(2)  the  competitive  procedures  established  by  the  Competition  in  Contracting  Act  of  1984; 
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(3)  the  definition  of  full  and  open  competition  to  mean  "all  responsible  sources  are 
permitted  to  submit  sealed  bids  or  competitive  proposals  on  the  procurement"  in  the 
OFPP  Act; 

(4)  the  requirement  that  contracts  may  be  entered  into  "only  after  advertismg  a  sufficient 
time  previously  for  proposals"; 

(5)  procedures  for  planning  and  solicitation  requirements,  ranging  from  a  requirement  that 
specifications  include  "all  significant  factors  which  the  executive  agency  reasonably 
expects  to  consider  in  evaluating"  bids  or  proposals  to  "the  time  and  place  for 
submission  of  proposals", 

(6)  evaluation  and  award  procedures,  ranging  from  a  requirement  that  an  award  be  made 
"to  the  responsible  source  whose  proposal  is  most  advantageous  to  the  United  States, 
considering  only  price  and  the  other  factors  included  in  the  solicitation"  to  a 
requirement  that  a  bid  be  referred  to  the  Attorney  General  if  it  "evidences  a  violation 
of  the  antitrust  laws";  and 

(7)  procedures  encouraging  new  competition,  ranging  from  specifying  and  making 
available  the  requirements  a  prospective  offeror  "must  satisfy  to  become  qualified"  to 
prohibiting  denying  a  potential  offeror  the  opportunity  to  submit  and  have  considered 
an  ofTer  "solely  because  the  potential  offeror  has  not  been  identified  as  meeting  a 
qualification  requirement"  if  the  prospective  offeror  can  prove  it  meets  that 
requirement  before  die  award  date. 

In  summary,  the  waiver  provision  in  Section  504  of  the  draft  bill  would  sweep  away 
all  the  protections  developed  over  more  than  a  decade  to  assure  that  business  concerns,  large 
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as  well  as  small,  can  participate  in  an  open  and  fair  acquisition  system.  If  enacted,  it  would 
cast  aside  any  restraints  upon  the  procurement  community  to  assure  openness  and  fairness.  It 
would  permit  the  procurement  community  to  run  rough  shod  over  the  legitimate  rights  of  a 
qualified  firm  to  sell  its  products  or  services  to  its  own  government. 

We  note  that  Section  15  of  the  OFPP  Act  already  authorizes  the  Administrator  to 
propose  specific  test  programs  and  to  seek  the  waiver  of  specific  laws  with  the  concurrence 
of  Congress  for  the  purposes  of  testing  and  irmovating  simplified  procurement  practices  In 
the  absence  of  OFPP,  either  on  its  own  or  on  behalf  of  a  procuring  agency,  having  offered  up 
such  a  test  proposal  under  the  authority  in  Section  1 S,  it  seems  questionable  to  offer  such  a 
sweeping  invitation  for  the  bureaucracy  to  conduct  its  procurement  activities  with  its  own  ease 
as  the  principal  objective. 

In  any  event,  the  small  business  community  must  oppose  any  such  broad  waiver  of 
statutes  that  require  and  establish  procedures  for  full  and  open  competition. 

Summary 

The  small  business  community  believes  that  the  government's  procurement  procedures 
must  assure  that  small  business  firms  have  timely  and  adequate  notice  of  contracting 
opportunities.  The  government's  description  of  its  needs  must  be  sufficiently  detailed  to  permit 
the  competing  firms  to  make  informed  business  judgements.  The  system  must  assure  adequate 
response  time  for  small  business  concerns  to  make  such  business  judgements  and  to  submit 
offers  responsive  to  the  government's  needs.  In  addition,  tfie  system  must  assure  that  all 
qualified  businesses  have  an  opportunity  to  compete  for  a  contract,  if  they  choose  to  do  so. 
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Unfortunately,  sections  503  and  504  of  the  bill  before  this  Committee  does  not  meet 
these  goals.  Instead,  it  would  exacerbate  the  current  problems  small  businesses  have  in 
identifying  contracting  opportunities  with  the  federal  government.  Indeed,  as  drafted,  the  bill 
would  leave  99  percent  of  all  contracting  opportunities  cloaked  in  a  stealth  capability  that  far 
exceeds  anything  we  have  been  able  to  put  in  practice  in  the  aerospace  industry.  It  seems 
designed  for  the  convenience  of  those  conducting  procurements  on  behalf  of  the  government, 
rather  than  on  the  business  realities  of  those  in  the  private  sector,  especially  small  business 
concerns. 

The  members  of  this  committee  know  that  without  protections  in  the  bidding  process, 
contract  administration  process,  the  disputes  resolution  process  or  even  the  payment  process, 
small  firms  have  gotten  very  rough  treatment  at  the  hands  of  the  procurement  work  force.  In 
the  past,  this  committee  has  worked  to  assure  that  small  businesses  have  access  to  the 
government  market. 

We  remain  confident  that  with  your  help  and  support,  a  bill  can  be  developed  that 
simplifies  the  acquisition  system,  while  assuring  full  and  open  competition,  for  both  small  and 
other-than-small  businesses. 
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Mr.  English.  Ms.  James,  what  are  some  of  the  major  impedi- 
ments that  vendors  of  the  commercial  products  have  found  selhng 
their  products  to  the  government? 

And  how  will  the  Federal  Acquisition  Improvement  Act  reduce 
these  impediments? 

Ms.  James,  The  major  impediments  have  already  been  referred 
to  in  some  of  the  other  testimony  which  are  the  specific  require- 
ments that  are  not  directly  related  to  the  requirements  or  the  par- 
ticular implementation  of  the  technology. 

It  is  our  view  that  more  commercial -type  procurement  process 
should  allow  for  the  ability  to  sell  products  and  services  that  are 
more  like  those  sold  in  the  commercial  marketplace  without  the 
specific  and  burdensome  requirements  that  are  often  in  the  pro- 
curement contracts, 

Mr,  English,  And,  Ms.  Biddle,  how  has  the  use  of  the  best  value 
procurements  affected  the  competitiveness  of  the  Federal  Govern- 
ment? 

Ms.  Biddle.  Well,  I  think  I  made  some  reference  to  it  in  my  oral 
statement.  The  agencies  are  making  much  increased  use  of  best 
value  procurements. 

We  see  this  as  a  problem  from  two  points  of  view.  As  you  know, 
there  are  lean  times  out  there.  It  is  expensive  to  put  together  a  big 
bid.  If  you,  as  a  reasonable  businessperson,  cannot  read  an  RFP 
and  be  able  to  tell  whether  you  have  a  chance  to  win  or  not  be- 
cause you  can't  begin  to  guess  what  the  government  may  actually 
want  to  buy,  you  don't  know  whether  to  bid  or  not. 

If  you  pick  the  wrong  ones  to  bid  on,  those  where  you  have  no 
chance  to  win  because  they  wanted  a  Cadillac  and  you  were  bid- 
ding a  Buick,  you  don't  have  the  resources  to  bid  on  the  other  ones 
where  you  could  have  been  competitive.  The  government  gets  less 
competition  as  a  result. 

I  think  it  is  also  a  problem  for  the  agencies.  They  put  a  lot  of 
time  into  preparing  a  RFP.  They  put  a  lot  of  time  into  the  solicita- 
tion process.  If  the  results  of  that  process  are  bids  for  completely 
disparate  solutions,  hundreds  of  millions  of  dollars  apart,  they  may 
at  the  end  have  found  only  one  that  actually  gives  them  what  they 
think  they  want.  That  is  not  good  value  for  the  government  either, 

Mr.  English,  Mr.  Heinemeier,  could  you  briefly  describe  some  of 
the  section  800  panel  commercial  product  recommendations  which 
you  believe  should  be  included  in  the  bill? 

Mr,  Heinemeier.  Yes,  Mr.  Chairman. 

What  we  have  been  advocating,  and  we  see  in  substantial  meas- 
ure in  the  section  800  report,  is  stand  alone,  statutory  treatment 
for  commercial  products  procurement.  This  would  finally  remove 
commercial  products  from  the  standard  treatment  that  seems  to  be 
the  only  treatment  that  the  procurement  system  knows  how  to  af- 
ford items  out  there  in  the  marketplace,  A  stand-alone  statute 
would  remove  from  the  application  of  military  procurement  stat- 
utes all  these  commercial  items  that  are  defined  under  the  section 
800  act.  For  example,  the  Truth  in  Negotiation  Act  would  be  among 
the  statutes  to  be  waived. 

You  asked  earlier  what  are  some  of  the  major  impediments  to 
commercial  suppliers;  fundamentally,  requiring  cost  and  pricing 
data,  particularly  certified  cost  and  pricing  data  is  a  major  impedi- 
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ment.  When  suppliers  have  to  provide  some  of  the  most  sensitive 
business  information  to  the  government,  not  being  certain  how  the 
information  may  be  protected,  that  is  a  fundamental  issue.  Also, 
audit  requirements  that  typically  flow  into  commercial  products  in- 
appropriately that  are  more  appropriate  for  the  high-tech  defense 
electronics  or  other  defense  procurements:  These  are  the  kinds  of 
things  that  would  be  waived  in  terms  of  statutory  waivers  by  the 
section  800  approach.  And  that  is  what  we  would  support. 

Mr.  English.  All  right.  Thank  you  very  much. 

Ms.  Nelson,  have  you  shared  with  the  SBA  your  concern  that  the 
statutorily  mandated  small  business  reserve  has  been  riddled  with 
loopholes  by  the  regulation  writers? 

Ms.  Nelson.  Yes,  sir. 

Mr.  English.  You  have  given  them  that  information? 

Ms.  Nelson.  Yes. 

Mr.  English.  Obviously  they  were  here  testifying  in  support  of 
this  legislation.  You  seem  to  have  a  far  different  opinion. 

Why  is  there  such  a  divergence  of  opinion  between  what  you  see 
in  this  legislation  and  what  the  Small  Business  Administration 
sees? 

Ms.  Nelson.  Well,  I  am  not  sure  there  is  that  divergent  of  an 
opinion,  Mr.  English.  I  think  that  Mr.  Moffitt  did  point  out  very 
well  that  there  are  serious  concerns  with  raising  the  threshold  un- 
less adequate  notice  provisions  are  in  place. 

Again,  our  written  statement  makes  very  specific  recommenda- 
tions about  how  we  think  the  bill  can  be  amended  to  address  our 
concerns.  But  the  bill,  as  it  stands  now,  does  not  do  that. 

I  guess  I  would  question  though — if  you  do  have  the  perception 
that  SBA  is  saying  something  different,  I  would  raise  the  question 
of  why  is  SBA  saying  something  different  from  the  entire  range  of 
those  associations  that  are  serving  as  advocates  for  the  small  busi- 
nesses? 

Mr.  English.  Well,  that  is  interesting.  That  is  exactly  the  reason 
I  asked  you  the  question. 

Do  you  know  why? 

Ms.  Nelson.  I  am  sorry,  sir, 

Mr.  English.  Do  you  understand  why? 

Ms.  Nelson.  I  am  not  sure  that  SBA  is  that  far  apart  from  us. 
But  certainly  the  executive  must  speak  with  one  voice.  And  SBA's 
testimony  must  be  cleared  through  0MB,  as  you  know. 

Mr.  English.  And  does  your  association  support  the  legislation's 
mandate  for  govemmentwide  implementation  of  EDI  for  small 
business  procurements? 

Ms.  Nelson.  Yes,  Mr.  Chairman. 

Mr.  English.  You  do  support  that.  All  right.  Thank  you. 

Mr.  McCandless. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

Ms.  James,  you  expressed  disappointment  that  the  acquisition  of 
commercial  services  was  not  included  in  the  draft  text. 

The  fact  that  it  is  not  specifically  excluded,  couldn't  that  mean 
it  would  be  included? 

Ms.  James.  We  would  like  to  see  it  specifically  included.  We  be- 
lieve that  the  benefits  of  commercial  services  acquisition  are  as 
great  as  the  benefits  of  commercial  product  acquisition. 
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We  represent  many  services  companies,  and  we  would  like  to  see 

it  specifically  included. 

Mr,  McCandless.  Let  me  ask  the  panel  the  same  question  I 
asked  the  previous  panel  relative  to  the  timing  of  this  legislation. 

Should  we  move  forward?  Or  should  we  wait  for  more  com- 
prehensive recommendations  from  the  section  800  panel? 

We  have  had  various  statements  relative  to  that,  but  I  would  like 
to  specifically  address  this  issue. 

Ms.  BiDDLE.  If  I  may,  Mr.  McCandless,  it  sometimes  takes  a  long 
time  to  get  procurement  reform.  I  would  be  happy  to  take  a  piece 
at  a  time.  We  like  the  bill  that  is  before  us. 

If  you  think  that  further  improvements  are  needed  after  that,  we 
would  be  happy  to  support  a  logical  recommendation  at  that  time. 

Mr.  McCandless.  Do  any  other  panelists  wish  to  comment? 

Ms.  James.  Yes.  That  is  our  position  as  well.  We  believe  we  can 
do  both,  that  we  would  like  do  see  this  bill  and  additional  reform 

as  well. 

Mr.  Heinemeier.  As  I  pointed  out  in  my  testimony,  as  long  as 
this  were  seen  as  simply  a  first  step,  it  is  probably  fine  to  go  for- 
ward with  it.  But,  again,  as  expeditiouslv  as  possible  we  would  like 
to  move  on  the  second  step,  which  is  the  chapter  8  recommenda- 
tions. 

Mr.  McCandless.  Ms.  Nelson,  in  increasing  the  small  purchase 
threshold,  none  of  the  protections  provided  by  current  statute  are 
changed.  Your  testimony  criticizes  FAR,  Part  13,  the  implementing 
regulations  for  small  purchase  procedures. 

Are  you  asking  Congress  now  to  micromanage  the  agencies  to 
force  them  to  follow  the  intent  of  the  statute? 

Ms.  Nelson.  Mr.  McCandless,  certainly  this  committee,  perhaps 
above  any  others,  has  oversight  responsibilities  for  assuring  that 
statutes  are  fully  implemented.  If  the  statutes  aren't  clear,  then 
maybe  they  should  be  amended. 

Mr.  McCandless.  Back  to  small  business  issues.  Having  been  a 
small  businessman  involved  in  the  process  of  bidding  to  govern- 
mental agencies,  there  is  a  limitation  to  what  a  small  businessman 
has  available  to  him  in  terms  of  time  and  resources  to  bid  large, 
involved  contracts. 

Also,  from  time  to  time,  because  of  decreasing  specifications  one 
would  assume  that  somebody  got  through  the  back  door  and 
changed  a  few  things  that  only  would  fit  a  certain  commodity  but 
wouldn't  quite  fit  other  commodities. 

One  of  the  things  that  I  was  able  to  convince  many  of  the  people 
that  I  was  involved  with  is  having  a  prebid  conference  relative  to 
specifications.  And  I  felt  that  it  was  not  only  helpful  to  the  individ- 
uals who  were  involved  in  bidding,  but  it  was  helpful  to  those  who 
were  going  to  receive  the  ultimate  product  because  they  understood 
better  the  mechanics  of  the  various  specifications. 

Are  we  using  the  prebid  conference  to  the  degree  that  you  think 
we  should? 

If  you  are  going  to  order  a  wrench,  a  wrench  is  a  wrench  is  a 
wrench;  you  don't  need  to  have  a  big  conference  on  that. 

Ms.  Nelson.  Certainly  bid  conferences  can  be  very  useful  under 
appropriate  circumstances,  under  appropriate  procurements.  They 
are  used  to  some  degree. 
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I  am  happy  to  go  back  to  some  of  the  small  businesses  that  I  rep- 
resent and  see  if  they  think  they  are  being  used  sufficiently.  I  don't 
have  an  answer  to  that  right  now. 

Mr.  McCandless.  I  think  it  leads  to  a  better  understanding  on 
where  you  are  and  whether  or  not  you  wish  to  proceed,  which  was 
one  of  your  comments. 

Ms.  Nelson.  Well,  in  fact,  right  now,  the  groups  that  I  am  rep- 
resenting, Mr,  McCandless,  are  simply  saying  that  the  system 
should  be  open,  that  small  businesses  should  have  up  front  the  in- 
formation that  they  need  to,  first  of  all,  find  out  what  contract  op- 
portunities are  available;  and  if  they  are  available,  have  an  appro- 
priate amount  of  time  to  respond  to  them. 

Mr,  McCandless.  Now,  are  we  talking  here  about  a  rather  large 
mass  mailing? 

Ms.  Nelson.  Actually,  what  we  are  recommending  is  not  mass 
mailing  but  a  universal,  on-line  system.  Whether  we  put  it  on 
Prodigy  or  any  of  the  other  existing  on-line  systems  that  take  the 
Commerce  Business  Daily.  And  for  both  those  contract  opportuni- 
ties, over  the  small  purchase  threshold,  and  even  lower,  to  be  put 
on  the  system. 

We  would  like  to  see  every  contract  opportunity  that  is  put  out 
for  bid  to  be  on  an  on-line  system  that  anybody  can  access  to  find 
out  what  opportunities  are  available  to  them. 

Mr,  McCandless,  Thank  you, 

Mr,  Heinemeier,  you  included  in  your  testimony  an  analysis  and 
recommendation  of  section  800  panel's  chapter  8  on  commercial 
products.  This  was  a  careful  review,  and  I  want  to  compliment  you 
on  your  effort.  It  is  a  very  comprehensive  approach. 

Mr.  Heinemeier.  Thank  you,  Mr,  McCandless, 

Mr,  McCandless.  Certainly,  it  is  better  to  be  more  comprehen- 
sive, but  is  it  better  for  other  reasons? 

Mr.  Heinemeier.  As  I  mentioned  earlier,  what  is  akin  to  a  cul- 
tural change  in  a  procurement  environment  is  needed.  Some  stand- 
alone provisions  that  would  govern  only  commercial  products  so 
that  a  government  procurement  manager  would  recognize  that 
when  he  or  she  is  buying  commercial  items,  you  wouldn't  use  the 
standard  10  United  States  Code  for  buying  those  items,  and  you 
wouldn't  layer  on  a  lot  of  the  superfluous  or  counterproductive  re- 
quirements that  keep  commercial  companies  from  being  interested 
in  playing  in  the  government  procurement  environment. 

If  you  look  at  the  types  of  things  that  chapter  8  recommends, 
there  are  a  number  of  statutory  waivers  such  as  directed  source 
provisions:  Such  as  the  Buy  American  Act,  jewel  bearings,  a  variety 
of  other  things  that  have  been  in  the  hopper  for  a  long  time  that 
are  no  longer  required.  Certainly  cost  accounting  standards  re- 
quirements would  be  waived  for  commercial  product  suppliers; 
there  is  treatment  in  there  on  rights  and  technical  data,  which  is 
a  critical  issue  also  for  commercial  product  suppliers. 

So  there  are  a  number  of  other  provisions  that  go  beyond  simply 
the  waiver  of  onerous  provisions  and  really  go  to  a  global  solution, 
we  hope,  for  commercial  items  procurement.  And  tnat  is  why  we 
are  recommending  it, 

Ms,  NKii?ON.  Mr,  McCandless,  may  I  address  that  point? 

Mr.  McCandless.  Certainly. 
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Ms.  Nelson.  There  is  a  small  business  working  group  on  the  sec- 
tion 800  panel  report,  and  I  think  you  are  going  to  find  the  small 
business  community  supports  many  of  the  provisions  in  the  report. 

However,  let  me  point  out  that  the  definition  of  commercial  prod- 
ucts in  the  section  800  panel  report  would  include  anything  that 
is  sold  commercially  or  anything  that  the  vendor  is  thinking  about 
selling  commercially.  I  don't  know  how  long  they  have  to  think 
about  it,  Mr.  Chairman. 

And  let  me  also  point  out  that,  among  the  provisions  that  would 
be  waived,  if  it  were  a  commercial  product,  is  Public  Law  95-507, 
the  subcontracting  requirements  for  small  and  small  disadvantaged 
businesses. 

Mr.  McCandless.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you,  Mr.  McCandless. 

I  want  to  thank  all  of  our  witnesses  for  your  testimony. 

That  concludes  the  witnesses  that  we  have  today.  And  with  that, 
we  will  recess  subject  to  the  call  of  the  Chair.  Thank  you. 

[Whereupon,  at  11:15  a.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 
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